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IN THE UNITED STATES DISTRICT COURT 




FOR THE DISTRICT OF COLUMBIA 




JONATHAN H. MORRIS, : 




Plaintiff, : 




vs. : Case No. 




: 1:06CV01131 (HHK) 




BUVERMO PROPERTIES, INC., et al., : 




Defendants . : 




Washington, D.C. 




Thursday, October 26, 2006 




Deposition of JOHN GARDNER, witness, called for 




examination by counsel for the plaintiff, pursuant to 




notice, at the offices of Ziad P. Haddad, Esq., Tobin, 




O'Connor, Ewing & Richard, 5335 Wisconsin Avenue, 




Northwest, Suite 700, Washington, D.C, before 




Malynda D. Whiteley, a Registered Professional Reporter and 




a notary public in and for the District of Columbia, 




beginning at 9:40 a.m., when were present on behalf of the 




respective parties: 


EXHIBIT 
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I ■ 





Filed 02/07/2007 Page 2 of 1 00 

Deposition of J. Gardner 10/26/06 



1 APPEARANCES 


EXHI B ITS<Co„tin«ed> 


4 


2 






3 ON BEHALF OF THE PLAINTIFF: 






4 ZIAD P. HADDAD, ESQ. 






5 STEPHEN J. O'CONNOR, ESQ. 


^ No. 14 Morris offer letter 225 




6 Tobin, O'Connor, Ewing & Richard 


^ No. 15 Spotawood Valley Center doeiiment 294 




7 5335 Wisconsin Avenue, Northwest 


No. 16 De.ign.tion of FPEP property 320 




8 Suite 700 


No. 17 Letter dated 1/31/06 351 




9 Washington, D.C. 20015 


9 No. 18 SJM payment record, 352 




10 (202)362-5900 


10 No 19 Letter dated 7/6706 354 




11 






1 2 ON BEHALF OF THE DEFENDANTS : 


i2 No. 20 Spotswood Valley financial doornails 356 




13 MARC J. SMITH, ESQ. 


No. 21 Letter dated 679/06 369 




1 4 Smith, Lease & Goldstein 


^ No. 22 Letter dated 2/3/06 371 




15 11 North Washington Street 


No. 23 11720 Sunset Valley Drive document 373 




16 Suite 520 


" No. 24 Roland Clarke document 373 




1 7 Rockville, Maryland 20850 


16 No. 25 Twinbrook document 378 




18 (301)838-8950 


" a No. 26 Wiretransferdocumen, 




20 ALSO PRESENT: 


is No. 27 Eslimatedvalu. document 384 




2 1 Jonathan Morris 






22 


22 




1 INDKX 


1 PROCEEDINGS 


5 


1 EXAMINATION BY COUNSKL FOR: 


2 Whereupon, 




l W ' TOESS PLA '"™HA.)DA>, 


4 defendant. wJTdZZtato by counsel fo 


the 


» JOh " Uard "" 


6ir,!!!ivi d r,r,, h „r bee " dulyswom ' wasexa 


nined 


9 PLAINTIFFS EX " IB ' TS FOR [DENT 


7 EXAMINATION BY COUNSEL FOR THE 


PLAINTIFF 














12 sh "* old »" « 


10 7i.d HaddL ^ ™'know "amfto JtaZZTtL 
















14 No lL'u^™°£l?l™ d " ien ' 


12 Have you ever had your deposition taken befo 


re? 














17 *»*»<<» « 


14 Q And when was that? 

15 A Oh, a number of years ago. Probably 20 yea 


sago 


18 N °- 6 FPMIb 5' law! 71 


16 was the last one that I recall. 




^ No. 7 FPEP consent to conversion 72 


17 Q So you had your deposition taken more than 


once? 








"N„. 9 P„ sl uo„ S pecmcat,o„ 


20 de o ■■onwastekHi?"'™ 


you, 


^ No. 10 Memorandum dated 9/19/05 164 


21 A In one ease I believe I was a personal party a 




No. 11 E-mail dated 4/15/05 203 


22 well as a company representative. In the other I was 


the 
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1 company representative 


1 1 to work out what the confusion is Is that fair' 




j 2 A Yes. 


3 cases were about? 


3 Q And, finally, from time to time you may wish to 


4 A Yeah. They were all real estate-related. The 


4 take a break; and that's fine. I would probably just ask 


5 first one, I was employed by the B.F. Saul Real Estate 


5 that we finish either the question that we're on or the 




6 particular line of questioning that we're on before we 


7 were going to convert to another use, and some of the 


7 adjourn. Is that okay? 




8 A Yes. 


9 Frank Saul personally and me personally on the basis that 


9 Q What did you do -without disclosing any 


1 we were sending written notices through the mail and they 


1 communications you may have had with your counsel, what did 


1 1 thought that that could result in a RICO charge. 


1 1 you do to prepare for your deposition today? 


12 Q Okay. 


12 A I reviewed some documents; and that was basically 


13 A And it was dismissed in summary judgment. 




14 Q Okay. And the other litigation? 


14 counsel. 


IS A The other litigation was when I was with the 


15 Q Did you have any communications with anyone else, 


16 Kaempfer Company. And we had a situation with a lender 


1 6 other than your counsel, in connection with - 


1 7 where we were terminating an agreement with a lender, and 


17 A Yes. Not that I recall. 


1 8 that ended up in litigation. 


18 Q So you didn't speak with Mr. van Rhee or 


1 9 Those are the only ones I can recall. I might 


1 9 Mr. Tjaden regarding your testimony - 


2 have - 1 don't believe I was involved in any actual 




21 depositions in any other cases. 


21 Q -today? 


22 Q Okay. Ifs been a while, so you're probably a 


22 A -with Mr. van Rhee and Mr. Tjaden, and I've 


IHttlemstymaybeontheru.es.Butrmsureyouwere ' 


1 also spoken to Mr. Millspaugh and Ms. McCormick, but I 


2 reminded a week or two ago, when Mr. Morris had his 


2 don't recall any detailed discussions of my testimony. 


3 deposition -- 


3 Q When did those discussions take place 


4 A Yeah. 


4 approximately? 


5 Q - about what the general rules are. 


5 A I spoke to Mr. van Rhee a day or so ago, and I 


6 I'm here today to ask you a series of questions. 


6 speak continually to Mr. Millspaugh and Ms. McCormick. 


7 You're responding to my questions under oath In that 


7 Q In your discussion with Mr. van Rhee, was that in 


8 regard, even though there's no judge or j ury here, it's -- 


8 any way related to your deposition today? 


9 the same rules apply in terms of truthfulness and m terms 


9 A The question I asked Mr. van Rhee was about 


10 of the consequences for not answering truthfully. Do you 


10 his - his - the written document that he had written up 


11 understand that? 


1 1 about his recollections. It wasnt about the document 


12 A Yes. 


1 2 itself, but it's whether he would object to having that 


13 Q And it's important, because everything is being 


13 disclosed or not. 


1 4 taken down today, that you vocafce or verbalize your 


14 Q I see. 


1 5 responses, rather than making gestures or saying - you 


15 MR. HADDAD: And, just for the record, counsel 


16 know, not responding with a "Yes" or a "No". And Til 


1 6 for the defendants and I spoke before going on the record 


1 7 remind from time to time because that's difficult to do. 


17 about a document that, I guess, consists of a summary - 


18 A Yes. 


18 MR. SMITH: Two documents. 


19 Q In addition to that, there will be certain 


19 MR. HADDAD: Two documents that -. 


20 questions that I ask you that you may not understand. And 


2 Well, why don't you explain exactly what they 


2 1 if that's the case, I would ask that you please let me 


21 were; and we can talk on the record. 


2 2 know, and Til try to rephrase the question or at least try 


22 MR. SMITH: They are two documents, which are | 
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i attorney, Forrest Walpole; and, therefore, the documents 

5 are attorney-client privilege. 

5 I explained to Mr. Haddad that we'd be willing to 

3 evidence of what transpired that evening, so long as 

3 Mr. Haddad agrees that our doing so doesnt constitute a 

waiver of the attorney-client privilege. 

1 MR. HADDAD: And I've agreed that to the extent 

2 they are privileged documents and they do qualify under th 

3 protections of that privilege, that their disclosure would 



(The deposition notice was marked Plaintiffs 

Exhibit No. 1 for identification.) 

BY MR. HADDAD: 
Q Mr. Gardner, Tm handing you whaf s been marked 
as Exhibit 1 to the deposition today. Just for the record, 
this is a notice of deposition that I sent to your counsel, 
requesting that a designee of the various corporate 
defendants be appointed by the corporate defendants. And 1 



MR. SMITH: That's i 



r of that privilege. I 



at fair? 



Q Okay. And you also rec 



Q Mr.G, 



have you been employed by 



> Q Okay. And docs the same hold true for tl 

5 employment -- or the positions that you hold in tl 

i enli ie.< sircli as I I - k-i'.J set hen. • Fidelio PlOj 

i Management, Inc., for instance'/ 
» A We formed some of the those entities at 1; 

dates. But since they've been formed, I've been t] 

1 party, the party whose been in charge. Andlthir 

2 shortly after I joined that I became the - the actir 

3 party for the ones that were in effect at the time. 
I There have been a number of - you know, 



Okay. Was your first sort of role in connf 
no in April of '85? Is th ttl f tposto 
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1 there before me -some period of transition Butwithina " 


1 there 


2 year or so I was the person who was designated to head up 


2 Q And what did you do in that capacity? 


3 all of those entities. 


3 A Worked on developing special projects. They were 


4 Q What position were you hired to fill at Buvermo 


4 alternate emergency-related to give Florida Gas Company a 


5 in April of 85? 


5 broadening of their basic activities. 


6 A I was hired to be the president of Buvermo and 


6 Q And in '77 or thereabouts you left the company? 


7 the managing member of our other corporate entities. 


7 A I left --in 77 1 left Florida Gas Company to 


8 Q Did you assume the role of president of Buvermo 


8 join the B.F. Saul Investment Trust in Chevy Chase. I 


9 immediately upon being hired? 


9 think it was Chevy Chase - you know, 8401 Connecticut 




10 Avenue. 


11 hired; but shortly after I was hired, in any case. There 


11 Q Okay. And what did you do for B.F. Saul? 


12 may have been some transition period, but I dont recall 


12 A I was the vice president in charge of their 


13 that specifically. 


13 shopping center portion of their real estate portfolio. 


14 Q Do you have any recollection of how long that 


14 Q And in that capacity what did your duties 


1 5 transition period may have been? 


15 include? 


16 A Not more than a year. 


16 A The portfolio included about 25 shopping center 


17 Q Who was the president of Buvermo prior to your 


17 properties, mostly in the Washington area, but as far as 


18 hire? 


18 away as Oklahoma; so there was a geographic dispersion 


19 A Harrison Wehner, W-e-h-n-e-r, H-a-r-r-i-s-o-n. 


19 And I ran that division, so all of the operations 1 was 


20 Q Did he remain employed with the company alter you 


2 responsible for. We had leasing, management, development 


21 were hired? 


2 1 people; and they all reported to me. And I in turn 


22 A For some period of time, yes. 


22 reported to them ofthe-ofthe 


IS 


1 trust 


2 A His role was initially president of the entities, 


2 Q Okay. And how long were you with B.F. Saul? 


3 and then he transitioned into more of an advisor role, and 


3 A About three years. 


4 then he subsequently leil the company. 


4 Q Okay. So that brings us to about 1980? 


5 Q Prior tojoiningFidelio- I'm sorry -liuvermo 


5 A That brings us to '81, 


6 and its related entities in April of '85, where else had 


6 And I joined the Kaempfer Company, 


7 you worked? 


7 K-a-e-m-p-f-e-r, which is a local Washington-based real 


8 A From the beginning or just in the recent time? 


8 estate development company. 




9 Q What were your - 


10 A Yeah. 


10 A Iwas- 


11 I started in the field of real estate in 1971 in 


11 Q What was your title there? 


12 Jacksonville, Florida; and I worked for several companies 


12 A I believe I was the executive vice president in 


13 in the Jacksonville area. For most of the time I was 


1 3 charge of leasing and development. 


1 4 employed by Haskell Realty Associates, H-a-s-k-e-1-1. 


14 And then I left them to join -- 


15 Q And what did you do for Haskell Realty 


15 Q To join -- 


16 Associates? 


16 A -Buvermo. 




17 Q -Buvermo? 


1 8 primarily shopping center developers. And I left there in 


18 Was it your responsibility with any of these 


1 9 74 and joined Florida Gas Company in Winter Park, Florida. 


1 9 prior employers to seek out real estate deals? 


20 Q How long were you at Florida Gas Company? 


20 A Yes. 


21 A Approximately three years. 


21 Q Okay. For all of them or just some - 


22 And I was the director of corporate development 


22 A Essentially- 



MDW Court Reporting, Inc. (703) 591-2341 



Case 1:06-cv-01 131 -HHK Document 32-6 Filed 02/07/2007 Page6of100 

Morris vs. Buvermo Deposition of J. Gardner 10/26/06 



1 Q --of (hem? 


1 Company;werethosepurehasedftomyouuponyour 20 


2 A -for all of them. 


2 departing - 


3 Q And what was your -how were you compensated for 


3 A Again - 


i that? Tin not interested in amounts. Were you paid 


4 Q - the company? 


5 anything, other than just a base salary? 


5 A - 1 don't recall. I don't think there was a 


6 A In almost -well, in the case of the earlier 


6 requirement that the options be purchased upon leaving. I 


7 development company, I would have a share of the ownership 


7 think -I just really don't recall the details. It may 


8 of the properties that we had - were entitled to, that 




9 we - that we developed, in addition to a salary. So I was 


9 details - either there or the Saul Company - what the 


10 a participant in the ownership of those properties. 


10 details were about the termination. 


11 Q Thafs with -that was with Haskell? 


11 Q So you may have held onto your stock options for 


12 A Haskell. That was with Haskell. 


12 some time after your termination? 


13 Q Okay. 


13 A I don't think I held onto them, but I don't 


14 A Florida Gas Company was a public company. I was 


14 remember why I didn't. 




15 Q What about Kaempfer? Am I pronouncing that 


16 Q Okay. 


16 correctly? 




17 A Yes. 


1 8 also a public company; and it was the same, salary, bonus 


1 8 When I left the Kaempfer Company, we did settle 


19 stock options. 


19 up and Kaempfer did — we did agree on a value, and I got 


20 The Kaempfer Company was similar to the I (askcll 


20 paid for those values. 


21 Company. It was a salary plus an ownership interest in the 


21 Q Did you believe that you were required to settle 


22 properties. 


22 those up? 


1 Q And during your employment with Haskell, did you, 


21 
1 A I don't recall whether I felt I was required or 


2 in i'ral :!ujun'<: ownership interest!,? 


2 not. 


3 A Yes 


3 Q Okay. Let me ask that a little bit differently 


4 Q And have they since been redeemed? 


4 because - do you recall there being any requirement for 


5 A Yes. 


5 you to sell back your ownership interests or sell your 


6 Q Okay. And when were they redeemed? 


6 ownership interests or give up your ownership interests 


7 A Oh, goodness, 'fhey were redeemed primarily at 


7 upon departing the company? 




8 A I don't recall the details of the deal. All I 


9 r ademptions following that. 


9 recall is that I think both Kaempfer and I felt it was in 


10 Q And do you have any recollection of when those 


1 both of our best interests that we settle up at the time I 


1 1 other ownership interests were redeemed relative to your 


11 left. 


1 2 departing the company? 


12 Q You indicated previously that you were hired to 


13 A M not sure about the Haskell Company. My 


1 3 assume the role of president of Buvermo back in 1985; 


1 4 recollection is that they terminated about the time I left 


14 correct? 


15 or shortly thereafter. But it was a long time ago; I just 


15 A Yes. 


1 6 don't remember the details of that. 


16 Q And shortly after your hire or within a year of 


17 Q Was there a sort of negotiation between you and 


1 7 your hire, you then became the president of Buvermo? 


1 8 Haskells as to what the value of those interests were? 


18 A Yes. 


19 A There might have been. 


19 Q Okay. And were you also the CEO of Buvermo? 


20 Q You don't recall? 


20 A I don't recall that. I don't know if we had a 


21 A I don't recall. 


21 CEO title. The company was relatively small, and the 


22 Q And how about your stock options for Florida Gas 


2 2 president really gave you all the entitlements you needed 
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1 so I may or may not have been It didnl seem to be 


1 Q Going back to Buvermo, apart from being its 


2 important. 


2 president, do you hold any other positions at Buvermo? 


3 Q Yeah. 


3 A I don't think so. 


4 You how long did you hold that position? 


4 Q Do you have any ownership interest in Buvermo? 


5 A Until today. 


5 A Yes. 


6 Q You're still the president -- 


6 Q What is that ownership interest? 


7 A Yes. 


7 A I think it's approximately 12 percent. 


8 Q -of Buvermo? 


8 Q So you're a shareholder? 


9 So is it your understanding that you never 


9 A Yes. 


1 relinquished the presidency of Buvermo at any time in the 


1 (Mr. O'Connor entered the conference room.) 


11 last twenty-one years? 


11 Q Who is the remaining shareholder - who are the 


12 A Yes. Twenty-one -whenever I started, from When 


1 2 other shareholder of Buvermo? 


13 I started until-. 


13 A The other shareholders are Fidelio Properties. 


14 Q Okay. Back in the '80s? 


14 Q Approximately 88 percent? 


15 A Yeah. 


15 A Yes. 


16 Q And at some point you became, if I'm not 


16 Q And are those ownership interests reflected 


17 mistaken, the president of Fidelio Partnership Management, 


1 7 anywhere, such as in a stock certificate? 


18 Inc.? 


18 A Yes, I believe they are. 


19 A FP- yes, I think that's the title -the 


19 Q And do you still have those stock certificates? 


2 managing entity of Fidelio properties. 


20 A I believe so. 


21 Q I'll refer to it as FPMI, if that's ~ 


21 Q And have those been ~ did you bring those with 


22 A Ithink- 


22 you today? 


23 


25 


1 Q -okay with you. 


1 MR. SMITH: (Counsel moves head from side to 


2 A Yeah. 


2 side.) 


3 Q Is that how you refer to that entity? 


3 A Uh-uh. 


4 A You know, we -I just signed -the name of 


4 MR. HADDAD: Okay. I'm just going to request 


5 it -that's the name. 


5 that those be produced. They are responsive to our 


6 Maybe we should know exactly what the name. Is 


6 document requests. 


7 it - Fidelio Property Management, Inc., I think, is right, 


7 MR. SMITH: Responsive. I'm not sure if they're 


8 FPMI. 


8 relevant, but I don't think we have a problem with that. 


9 Q And it's your understanding that FPMI is the 


9 MR. O'CONNOR: Steve O'Connor, by the way. 


10 managing general partner of Fidelio Properties - 


10 MR. SMITH: Nice to meet you. 


11 A Yes- 


11 BY MR. HADDAD: 


12 Q -correct? 


12 Q How long have you had an ownership interest in 


13 A -yes. 


13 Buvermo? 




14 A I think it was since early '95. 


15 president for FPMI? 


15 Q And prior to that did Fidelio own -- 


16 A A substantial period of time. I dont recall 


16 A Yeah. 


17 when I actually took on that role. And we may have changed 


17 Q - Buvermo outright? 


18 the managing general partner at some point along the way. 


18 A Yes. There was a time early on when it may not 


1 9 But for the last at least 1 5 years. 


1 9 have owned a hundred percent; but for almost all the time 


20 Q Okay. Do you hold any other positions at FPMI, 


2 I've been there, they've owned a hundred percent. 


21 to your knowledge? 


21 Q Okay. Apart from being the president and a 


22 A Not at -I dont believe so, at FPMI. 


22 shareholder in Buvermo, do you have any other - do you 
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1 hold an other ositions at Buvermo? 


1 not like a — you know, I own 20 percent of a company or 


2 A Not at Buvermo. 


2 something like that. The ownership interest really runs to 


3 Q Okay. What about at Fidelio; do you have any - 


3 the properties. 


4 do you hold any sort of office at Fidelio? 


4 Q I'm sorry. You're still a member of FPEP today? 


5 A Not at Fidelio itself, fin a member of FPEP, 


5 A Yes. 


6 which is a member of Fidelio. 


6 Q And did you at any time cease being a member of 


7 Q How long have you been a member of FPEP? 


7 FPEP and then become a member again or has ~ 


8 A Since its formation. And I believe it was formed 


8 A No. 


9 around 1993. 


9 Q -it been continuous? 


10 fin sorry. What was the question again? 


10 A Continuous. 


11 Q How long have you been a member of FPEP? 


11 Q And today -- sitting here today, who are the 


12 A Okay. Yeah. Okay. Yes, since about 1993. 


12 other members of FPEP? 


13 Q I may have said "Fidelio'' so-. 


13 A There are no other members of FPEP today. I 




1 4 believe that's true. The only possible difference is 


15 I was thinking: Wait a minute. I might have answered the 


1 5 Fidelio acquired an interest of a departing partner. I 


16 wrong question. 


1 6 don't remember if they acquired that interest -- 1 don't 




17 believe they acquired it by entering FPEP. I think they 


18 A Yeah. 


18 just acquired that prior to the ownership being passed to 


19 Q - going to happen, so Til try to do my best. 


19 FPEP. That's what I don't recall. 


2 Has your membership interest in FPEP in any way 


20 Q Are you referring to Steve Bonacci? 


2 1 increased or decreased since 1993? 


21 A Yes. 


22 A The membership in FPEP has changed itself, but 


22 "Bonacci". 




29 


2 FPEP," fin a member of FPEP. And by virtue of that 


2 A B-o-n-a-c-c-i. 


3 membership, I have various ownership entities in each of 


3 Q What about Fidelio Properties Investments, Inc.? 


4 the properties that are designated FPEP properties. 


4 A Fidelio Properties - 


5 And those membership in those properties have 


5 MR. SMITH: What's the question? 




6 BYMR.HADDAD: 


7 separately. There's really no ownership interest in FPEP 


7 Q Does FidefcProperlic; Investments have a 


8 in general. It only entitles you to ownership, you know, 


8 membership interest in FPEP? 


9 to a certain percentage interest of those properties. So 


9 A I don't know that. I'd have to look at the 


1 if s the property interests that have changed over time. 


1 document to see. I think they may have a small mterest. 


11 Q Okay. So it's not - is it your understanding 


11 Q Do you know who the managing member of FPEP is? 


1 2 that you don't have any fixed membership interest in FPEP? 


12 A If s - again, we have all of these corporate 


13 A What FPEP provides for is FPEP provides for a 


13 entities. I think it's FP Investments, I believe; but I'd 


1 4 participation in properties which Fidelio owns. And the 


14 have to cheek the document to see. 


1 5 FPEP agreement specifies two things; what percentage - 


15 Q Uh-huh. 


1 6 what the ownership interest in this property is on the part 


16 Do you hold any position at FP Investments? 


17 of FPEP, and then there's also a specification about what 


17 A I believe I do. 


18 percentage that I own relative - relative to other members 


18 Q Okay. 


19 of FPEP. 


19 A I believe fin the president of FPEP Investments 


20 Q Okay. I think when we get into that, when we 


20 as well. 


21 pull out the FPEP agreement -- 


21 Q Do you know how long you've held that position? 


22 A That's probably better to do that because if s 


22 A Since irs inception as well. 
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1 may just be remembering it wrong. 

i I believe Tm president of FP Investments, Inc. 

J Q You're also the vice president and secretary of 

3 A I would --for a long period of time. I would 

4 assume again more than 1 5 years or however long they've 



:nt and secretary of Donelu 



inDonelux? 

st one other thing about depositions; If you 
; wait until I complete the questions ~ 
feay. 

ivo Realty, Inc., you're the president and 

cay. How long have you served in that capacity? 2( 
:ay. For as long as that company's - 



J Mr. Chris Zachariasse has been an earl 

1 Q Do you recall approximately wh 

' A Probably a year ago or so. 

MR. SMITH: Are we talking abi 

< Zachariasse? 

i MR. HADDAD: Zachariasse. 

3 A Yeah, I think it was, like, a year 

L BY MR. HADDAD: 

I Q And whan eeth nln 

J no longer being a member of FPEP? 



4 A He was am 

5 the properties, but ( 

6 promoted interest. 
17 had agreed to do wi 

3 bring him into that ; 



an agreement that Fidelio 



as simpler to go ahead an; 
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1 subsequent time 


1 A Yes. 


2 Q Okay. Are there any sort of written amendments 


2 Q Apart from having an ownership interest in 


3 to the FPEP agreement which would reflect any of this? 


: 3 Buvermo and having an interest in FPEP by virtue of being a 


4 A There was a - as I recall, he did resign from 




5 FPEP; and I'm sure he was admitted into FPEP. I just 


5 interest in any of the other Fidelio entities? 


6 dont -- I'm sure that had taken place. 


6 A No. 


7 Q Are you, by any chance, confusing Mr. Zachariasse 


7 MR. SMITH: Ziad, as a point of clarification, 


8 with an entity in which he was, I believe, an owner, called 


8 when you said "Fidelio entities," just so the record is 


9 VBM? 


9 clear, could you identify those for us. 


10 A I think I am, yes. I'm sorry. I think I'm 


10 MR.HADDAD: Sure. 


11 confusing those. 


11 BY MR.HADDAD: 


12 Q So VBM was once a member of FPEP - 




13 A Yes. 


1 3 Management, Inc., Fidelio Properties Executive -- Fidelio 


14 Q - and no longer is - 


1 4 Properties Executive, FPEP; Fidelio Properties Investment; 


15 A And no longer is, yes. I think that's correct. 


15 Orvan;Donelux;Janivo. 


16 I-Iwasconfused. 


16 A Yes. The answer is -my answer is it includes 


17 Q How did Mr. Bonacci acquire his interests in 


17 all of those entities, yes. 


18 FPEP? 




19 A I'm not sure -you mean why was he given the 


1 9 that you only have an ownership interest in Buvermo and 


20 intcicsl? Mi!)'!* y.mconl i :::■!.( me 


2 Fidelio Properties Management, Inc.? 


21 Q He became a member of FPEP at some poinf, 


21 A FP- FPEP, Fidelio Properties Executive 


22 correct 


22 Properties. 


1 A Yes. He and I both became a member of FPIiP. 


1 Q Sorry. My bad. 






3 A Yes. 


3 A Yes. 


4 Q And why was he given membership to FPEP? 


4 Q And an indirect ownership interest in Fidelio 


5 A He was given membership for the same reason that 


5 Partnership by virtue of your membership interest - your 




6 membership interest in FPEP? 


7 ownership incentive to us in addition to our - our salary 


7 A Yes, through the membership interest. 


8 compensation. 


8 Q Apart from yourself, are there any other officers 


9 Q When Mr. Bonacci left the company, what happened 


9 of Buvermo at this time? 


10 to his membership interest? 


10 A No. 


11 A Fidelio purchased his membership interest in 


11 Q Does Buvermo have any directors? 




12 A Yes. 


13 Q So is Fidelio now a member of FPEP? 


13 Q What- 






15 they are. I believe that what the FPEP agreement provides 


15 dont recall the title of them, but Joost Tjaden and 


1 6 for is that -- when I say - 1 think I misspoke. 


16 Andre van Rhee act for the management committee. I'm not 


17 I think the way the FPEP agreement works is its 


17 sure how their titles are actually written in the 


18 the managing member who actually purchases the interest, 


18 documents. 


19 but the funds are provided irom !i;ldiu. Ithinkfhafs 


19 Q Let me just stop you right there. 


2 what's provided for in the FPli P agreement. 


2 Joost is J-o-o-s-t, Tjaden is T-j-a-d-e-n? 


21 Q Okay. The management member being FP 


21 A Yes. And Andre, A-n-d-r-e, van Rhee, v-a-n, 


22 Investments? 


22 R-h-e-e. 
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Q Do you know whether he holds himself to be the 
'. holds himself out to be the president of Buvermo? 
'• A We have authorized nun to do that if he chooses 



5 A I don't know, without looking at the 

3 shareholders? 

3 A I believe that's right. 

Q And, in fact, the company passed a r 

1 indicating that there would be no directors; ! 

2 right? 

3 A Td have to review the document. 



mick and Laurey, L-a-u-r-e- 



>w you were appointed president? 



A That's a predecessor of Buvermo Properties. 
Q Do you know how Buvermo Properties -- I'm 



L Q And what about Mr. Millspaugh; what's his 

pesjtionV 
i A He will become preside 



Properties. 



1 He's acting as preskio i now. b 

> changing of the documents. 

> Q So you are currently the president, and he's now 
' acting as the president? 

; A 1 le is -- he will become the president. 
1 Q So he's not acting as the president now? 
3 A No. 
1 MR. SMITH: Object to form. 



Properties? 

broader than just management, and we felt that "Properties" 
was a better designation than "Management" of the services 
wc provided. Ifs really more to real estate; it sounded 
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1 Q Mr. Gardner, you've been handed whaf s been 


2 Q How often does that occur throughout the year? 


2 marked as Exhibit 2 and Exhibit 3 to your deposition. I 


3 A I would guess once a year. 


3 ask that you take a look at these documents and tell me if 


4 Q And who usually participates in those meetings? 


4 you recognize them. 


5 A Generally they're not a; meeting. They're just a 


5 A Yes. 


6 signing of resolutions. 


6 Q And these appear to be resolutions passed by the 


7 MR. HADDAD: Why don't we mark these as Exhibits 


7 shareholders of Buvermo Properties. Exhibit 2 is dated May 


8 2 and 3, please. 


8 20th of 2005? 


9 THE WITNESS: Would this be a reasonable time to 


9 A Yes. 


10 take a five-minute break? 


10 Q And Exhibit 3 is dated lune 16th of 2006? 


11 MR. HADDAD: If you'd like to. 


11 A Yes. 


12 (Whereupon, a brief recess was taken.) 


12 Q And is that about when these resolutions were 


1 3 (The Buvermo consents to action of shareholders 


13 prepared? 


1 4 were marked Plaintiffs Exhibit Nos. 2 and 3, 


14 A I believe so. 


1 5 respectively, for identification.) 


15 Q And who prepares these? 


16 BY MR. HADDAD: 


16 A I think they were prepared by either 


17 Q Before we broke, we were speaking about how the 




18 shareholders of Buvermo meet in conducting its business. 


18 KaraMcCormick. 


1 9 And you indicated that oftentimes it's not a formal 


1 9 You mean "prepared," being typed or --? 




20 Q Yes. 


21 A Yeah. 


21 Both of these suggest that the undersigned - 


22 Q Okay. 


22 and "the undersigned" being Fidelio Properties -- is a 


1 A Or other arrangements. 


1 shareholder of Buvermo Properties, Inc. Do you sccltmt? 


2 Q Other arrangements such as? 


2 A Yes. 


3 A We might make it part of another meeting. 


3 Q Why aren't you identified on here as a 


4 Q Okay. What do you mean by that exactly? In 


4 shareholder? 


5 other words, you may be having a meeting of Fidelio -- 


5 A I don't know, other than- I dont know. 


6 A And we may -we may also then discuss, you know, 


6 Q And both of these consents to action, as they are 


7 a Buvermo item or sign things. So it could be telephone 


7 titled, appoint you as the president and CEO, secretary of 


8 conversations; it could be direct discussions. 


8 Buvermo Properties, Inc. - 


9 Q And so some of the decisions you make are done 


9 A Yes. 


10 verbally or orally? 


10 Q -is that right? 


11 A Some of the decisions regarding Buvermo or what? 


11 A Yes. 


12 Q Buvermo, Buvermo's operations. 


12 Q And did you direct that these forms be prepared? 


13 A Almost all of Buvermo's operations are done under 


13 A Yes. 


14 my direction as president. 


14 Q Why? 


15 Q Okay. Do you document all those decisions? 


15 A These are part of our annual -you know, we do 


16 A When I - not necessarily. 




17 Q Okay. Let me show you what's been marked as 


17 was time for annual appointment of officers, so I directed 


1 8 Exhibits 2 and 3 to your deposition. This is 2, and this 


1 8 that they prepare the form, and then I signed it. 


19 is 3 (indicating). 


19 Q Okay. And do you recall, prior to signing either 


20 (Documents presented.) 


2 one of these forms, having a meeting with the shareholders 


21 (The witness reviewed documents.) 


21 of Buvermo? 


22 BY MR. HADDAD: 
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)id they or did they not? I< 



A They're 


-yeah, that I was 


the 


they agreed to t 






Q Okay. S 


o when the time 




Mr. Millspaugh 


the president, do 


you 


type thing? 







Q So why did you st -why.jo 



Q ; Okay. And why haven't you just gotten the 
authorization from Mr. van Rhee and Mr. Tjaden to do that, ; 
to make Mr. Millspaugh officially the president of the 



A No particular reason. I just haven't done it. 

A No particular reason. 

Q Mr. Morris was hired by the company in June of 
2005; isn't that right? 



he president of the company; 






1 Q Okay. Why didn't you at that time, on the date 

2 of his hiring, pass a resolution such as this officially 

3 naming him the president? 

4 A We intended to do that, but Jonathan raised some 

5 questions about his residency and whether he could becon 

6 president of Buvermo and still be a resident of Florida. 

8 over a fairly long period of time, trying to help him 



A Well, you 


know, the presidency is at 


will; and 


cun go or be term 


rated at will. I don't know 


why wed 


Ihcst ever,' Year • 


s opposed to just letting on 


e run on. 


don't know the an 


wertothat. 




Q And you'v 


done these once a year sh 


cethe 


formation of Buv 


rmo Properties, Inc.? 




A I believe, 


ou know, pretty close one 


a year. 


Q Let's just 


-generally can you tell me 


what 


Buvermo does as 


a business. What is the bu 


inessof 


Buvermo? 







3 sales, structuring any of the vei 
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no itself doesn't invest any 



) Q And what kind of inves 
I A The --the typical inves 






making sure that the property is « the value is maximizcc 



sometimes it ends up being longer. Is that corrccr- 1 
A Yes. 
Q What's the longest sort of deal thstF. ' li<. U-.u 



ve a fairly broad range. And there are 
lso some residential deals, typically condominiums. So 
.'s commercial real estate in the Washington, D.C., area; 
nd they're typically done in partnership with a developer 



frames? What kind of turna 



Q -Buvermo? 






3 you ~ the land ownership lasted for an extended period of 

3 time, can you give me examples of other lengthy u <■> ■ < 

D that Fidelio was involved in exceeding five years? 

Z Oliver Carr Company, and it was to have been matured in 
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1 1990 


1 investment, depending on how far back you want to go, you 


2 The market went bad, as did Can, as did the 


2 know, might be twenty-five or thirty million. 


3 bank, as did everything else in those time (sic). And we 


3 Q Okay. How about during your time there? 


4 ended up owning that land and carrying that land for 


4 A That's going back through my time. Yeah. 


5 another ten years beyond that, not by any desire of 


5 Through the twenty years that I've been involved, the 


6 ourselves, but because the market shifted on us and we had 


6 biggest investment we made - 1 was trying to think if 


7 no choice. That could well be the next longest asset we 


7 there was one bigger than twenty-five or thirty. There 


8 have owned, I believe. I don't recall one we've owned 


8 probably was one or two bigger than that. 


9 longer than that. 


9 Q That was an investment that Fidelio made in which 


10 Q But would you say that the majority of the 


1 it invested twenty-five million of its own funds? 


1 1 investments are between the three- to five-year time 


11 A Yeah. More than twenty-five. 


12 period? 


1 2 For the last ten or fifteen years, I think the 


13 A That's what we try to target, three to five. But 


13 most we've done is maybe typically five to scvc:. /. maj 


1 4 we've - it's really difficult to project lives in today's 


14 have done more than that. Td have to remember But, you 


1 5 marketplace. We did an office building that we started 


1 5 know, one to five to seven is probably more typical. 


1 6 construction on that we were going to own for three years, 


1 6 Now, when I say that, that - when I talk about 


1 7 and somebody bought our interest six months later. 


1 7 individual investments, that might be one of those 


18 Q Okay. 


1 8 buildings at Dulles Business Park that I mentioned. It 


19 A So these things do - do change quickly. 


1 9 might have a three million dollar investment, but in that 


20 Q I understand that there are, you know, exceptions 


2 park we might have six or seven of those in that park. 


21 to the rule. But would you say that the general rule has 


21 Q Now, Fidelio, it's a general partnership; 




22 correct? 


1 in tmnt bh nth tof y a 7 


1 A Yes. 


2 A The reason -we target that. We are 


2 Q And it has no officers or directors; is that 




3 right? 


4 frame for entrepreneurial investors. 


4 A I believe that's right. 


5 Q I understand von target that. 


5 Q Does it have any employees? 


6 Has that actually been what has happened? 


6 A No. 


7 A I would only be guessing. If I took the 


7 MR. HADDAD: Exhibit 4, please. 


8 investments we've done in the last ten years, how many of 


8 (The Fidelio Properties first amendment to fourth 


9 them fell between three and five and how many were shorter 


9 amended and restated partnership agreement was 


1 and how many were longer, I don't know how those - you 


1 marked Plaintiffs Exhibit No. 4 for 


11 know, I could figure it out. But I'm not even sure the 


11 identification.) 


12 majority fell between three to five. 


12 BY MR. IIADDAD: 


1 3 If s just such a - the market's - you're 


13 Q Mr. Gardner, you've been handed what's been 


1 4 really - when I say the objective of three to five, that's 


14 marked as Exhibit 4 to your deposition. This appears to be 


1 5 totally dependent upon the markets and how the markets 


15 a Fidelio - a document entitled "Fidelio Properties First 


16 respond. 


1 6 Amendment to Fourth Amended and Restated Partnership 


17 Q Can you give me a range of an amount that Fidelio 


17 Agreement". 


1 8 typically invests in these - how much equity - is there a 


18 A Yes. 


19 range of equity that it usually contributes? 


19 Q And attached to that four-page document or 


20 A There have -we have contributed -the lowest 


2 five-page document is a document titled, "Fourth Amended 




2 1 and Restated Partnership Agreement of Fidelio Properties". 


22 hundred thousand. The biggest amount that we put in an 


22 A Yes. 
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1 Q Okay. Do you recognize that to be the 


. 


Properties Management, Inc.; and FPEP - 


2 partnership agreement of Fidelio ~ 


2 


A Okay. 


3 A Yes- 


3 


Q - as its partners? 


4 Q -as amended? 


4 


A Right. 


5 A -that's correct. Yeah. 


5 


Q And it's your testimony that this agreement 


6 Q So you recognize this to be the ~ 


6 


hasn't since been amended; correct? 


7 A Current. 


7 


A I believe that's true, but I don't know - I'd 




8 


have to look at the financial statements to see if that's 


9 A Yes, I believe. 


9 


true, it lines up with the current ownership, if that's 


10 Q As amended? 


10 


your question. 


11 A Yes. 


11 


Q Just trying to confirm who the partners are. 


12 Q And no further amendments - there are no further 


1? 


A Right. 


1 3 amendments that you are aware of; correct? 


13 


Q Do you have any reason to believe that there are 


14 A I believe that's true. 


14 


any other partners? 


15 Q If you'll turn to the very last page of this 


15 


A Not without looking. You know, I'd have to look 


16 entire document, there is a Schedule A. Do you see that? 


16 


and see. But I believe these are the - let me just see if 


1 7 It's titled "Fidelio Properties Partnership Percentages"? 


17 


lean-. 


18 A Right. 


18 


(The witness reviewed document.) 


19 Q Does this accurately reflect the percentages -- 


19 


A I believe these are the partners. 


2 partnership percentages owned by each of the partners 


20 


Q Okay. Now, how is the business of Fidelio run? 


21 identified in this document? 


21 


Who manages the business of Fidelio? 


22 A As ofthat date, 1 believe so, as of September 1, 


22 


A The managing general partner, as provided for in 


1 '93. 


1 


the p .•»■>: liip agreement. 


2 Q I've asked you whether it's been in any way 


2 


Q Okay. If you take a look at page 6 of the 




3 


partnership agreement itself, it's marked D-000263. 


4 changed these partnership percentages? 


4 


A Okay. 


5 A The partnership percentages change over time. 


5 


Q Taking a look at paragraph 4.01, do you see that? 


6 This is - this says as of this date this IS what they ate. 


6 


A Yes. 


7 We report those in our annual financial statements. But 


7 


Q Now, this suggests that a management committee 


8 those are updated. The financial statements would update 


8 


consisting of Donelux and Janivo - 


9 that every time. 


9 


A Shall constitute the management committee - 


10 Q Okay. So these might have changed, bat you're 


10 


Q Correct. 


11 not sure? 


11 


A -that's correct. 


12 A Yeah, I'm -I'd have to look at the current 


12 


Q Are you familiar with that management committee? 


13 financial statements to see. But these might have changed. 


13 


A Yes. 


14 Q Are you aware of any other partners of Fidelio 


14 


Q Okay. And is that how decisions are made on 




15 


behalf ofFidelio? 


16 A I'd have to look at the current list to say. I 


17 


A Ifyoureadallof4.1,4.1 outlines - or all of 


18 Q Well, take a look at this first amendment to the 


18 


Q .01. 


1 9 Fourth Amended and Restated Partnership Agreement, the very 


20 


A Yeah. 


21 A Okay. 


21 


partnership is managed, particularly 4.03. 


22 Q It identifies Orvan, Donelux; Janivo; Fidelio 


22 


Q But fm j ust trying to get your understanding as 
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62 


64 


1 to how in practice it's managed 


1 Q Okay. But there are decisions that are outside 


2 A In practice it's managed in the way this 


2 the scope of what FPMI can do on its own; and so, 


3 provides. What this really provides is there's certain •■ 


3 therefore, in those situations the decision is taken to a 


4 the management committee delegates certain rcr insibil ties 


4 management committee; correct? 


5 to the managing general partner. And it withholds - it 


5 A Correct. 


6 also retains the right to approve •■ to act on certain 


6 Q And that consists of Janivo and Donelux; correct? 


7 other conditions And that's the way we manage it. 


7 A Yes. 


i .'%■ p.ifiiciil:fi!y, ior inj'titiivc, li we wa*. tiomg 




9 to sell a property or ifl were going to buy a property, 


9 Mr. van Rhee and Mr. Tjaden; correct? 


10 the •- the managir i _ _> >i:-i 1 paiinei cun't ~ doesn't have 


10 A Yes. 


1 1 the authority to do that without specific approval of the 


11 Q Paragraph4.10(l)areferstoadesignated 


12 management committee, otherwise, they've delegated general 


12 representative. 


1 3 operating responsibilities to (he manager, to the general 


13 (The witness reviewed document.) 


14 partner. 


14 A Yes. 


15 Q Uh-huh. 


15 Q Okay. Do you have any understanding of what that 


1 6 When you say "managing general partner," you're 


16 is? 




17 A Yes. 


18 A Yes. 


18 Q Okay. And is there a designated representative? 


19 Q And who makes decisions on behalf of FPMI? 


19 A The designated representative for Donelux is 


20 A The president of FPMI. 


2 Mr. van Rhee and for Janivo is Mr. Tjaden. 


21 Q That being you? 


21 Q I see. 


22 A Yes. 


22 And are you a designated representative for any 


1 Q Okay. So when you're saying that the managing 


1 of the partners of Fidelio Properties? 


2 partner makes devious, you'<c mi vttect saying -- 


2 A Mc myself, no. Not that I recall. I don't know 


3 A I act on behalf- 1 act on behalf of the 


3 that I would be. 


4 managing partner. I sign as president of the managing 


4 MR. HADDAD: Mark this as Exhibit 5, 


5 partner. 


5 (The FPMI consent to action of shareholders was 


6 Q And you make decisions on behalf of the managing 


6 marked Plaintiffs Exhibit No. 5 for 


7 partner? 


7 identification.) 


8 A With regard to what? 


8 BY MR. HADDAD: 


9 Q With regard to anything. 


9 Q I'm handing you what's been marked as Exhibit 5 




10 to your deposition, a document entitled, "Consent to Action 


11 a lease, for instance? 


11 of the Shareholders of Fidelio Properties Management, Inc." 


12 Q Well, you indicated that the business, in some 


12 Do you recognize this document, Mr. Gardner? 


1 3 instances, of Fidelio is conducted by its managing partner, 


13 A Yeah. Just a second. 


14 FPMI. 


14 (The witness reviewed document.) 


15 A Right. 


15 A Yes 


16 Q I asked you who makes the decisions on bchalfof 


16 Q And this identifies you as the designated 


1 7 FPMI, and you indicated that you did. 


17 representative of FPMI; correct? 


18 A I'm the authorized signatory. 


18 A Right 


19 Q So for those decisions given to the discretion of 


19 Q And FPMI is, in fact, a partner in Fidelio; 


2 FPMI, it is you in effect that makes those decisions? 


20 correct? 


21 A I'm authorized to sign on behalf of the entity, 


21 A Yes. 


22 yes. 


22 Q Does that refresh your recollection as to whether 
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e of any of the other members, su< 



Yeah. I - this is - this is a corporate — 



. That's right. And I'm the represent- ~ okay. I 



A When you asked about 4. 1(a), I misur 
question. I thought you were referring to mei 

And you're right, I am - I do agree I'm 

Q That's okay. I'm not -- 

A Oh, yeah. 

Q ~ trying catch you up on anything. 

What I was thinking of is the managem 
-ommUtee itself. There's only two people who are 






8 Q Unless it's heen delegated. 

9 Can you give me an understanding as to what fi 
natcd 1 within the scope of your authority and what is outside 

1 1 scope of authority -- 

12 A Yeah 

tto 13 Q --in terms of decision-making on behalf of 

ic 14 Fidelio? 

<ht you 15 A If you - it's a little bit complicated to read 

16 through. But ifyou read through 4.03, the general on 

17 ifyou go to 4.04 --and you have to sort of do 



20 Q Okay. 
you know if you're the 22 Q That's- 
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go through these, if you wanted to specifically -- 



ffs Exhibit No. 7 for identificati 



1 they do that specifically by 






ikbitif) compile cpcn.iiiijj .uiecmtiii or FPHP, !.I 



it your understanding? ] 
ay directors? j : 



> A Offhand, I don't. 

(The FPMI bylaws were marked Plaintiffs Ex 
! No. 6 for identification.) 

' BYMR.HADDAD: 

3 Q I've handed you what's been marked as Exhit 

L This is a document that defendants produced in discc 

I and it's identified as -- its title is "Bylaws of Fidelio 

3 Properties Management, Inc. " 



tave been earlier than '93, but 

ou still have the limited partnership 



| 14 Q Thisc 

1 5 paragraph ide 

16 its general pa 



18 A Iassu 


ne this is correct. I don't-. 


18 Q And it identifies FP Investments, Inc., as its 


19 (The witness 


eviewed document.) 


19 general partner? 


20 Q Icana 


ssure you it's not a trick question. I 


20 A Yes. 


21 just want to kj 


low if you can identify that as - 


21 Q And FP- I'm sorry. And John Gardner, 


22 A Yeah, 


assume this is correct. I have no reason 


2 2 Steven Bonacci, and VBM-USA as its limited partners? 
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2 A Please rephrase your question. 

3 Q I'm just wondering: Do you have anything, other 



Q Where would such things be maintained? 
Q Do you recall whether the limited partners » 



Q Youdo 



;re probably drafted by Dick Crystal, wi 



aw firm has merged and changed probably tw 
I Richard Crystal is probably his formal nam 



where that is -- where that information is, if 
-- is that what you're asking me? 

I'm asking if there's anything out there, other 
lis document right here, that confirms that these 
s and individuals identified in the consent to 
rsion are, in fact, the general partner and limited 



in charge of taking care of that; cc 
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1 A Well ou know someone else could be- but I 


1 


A Yes. 


2 would be the logical person. 


2 


Q And after the preparation of this FPEP, LLC, 


3 Q Well, who else could be in charge of it? 


3 


agreement? 


4 A An attorney could be. 


4 


A Yes. 


5 Q But the decision would come from you; correct? 


5 


Q Okay. And yet you did not see to it that the 


6 A I would think so, yeah. 


6 


FPEP, LLC, agreement be amended, correct - 


7 Q Okay. Now, you testified earlier that VBM, the 


7 


A Yes. 


S company that's either owned or headed by Mr. Zachariasse, 


8 




9 has, since the drafting of this FPEP, LLC, agreement, 


9 


A Right. 


10 withdrawn as a member; correct? 


10 


Q And when VBM ceased being a member, was it paid 


11 A Yes. 


1:1 


any amount for its membership interest? 


12 Q And I recognize that this LLC agreement is 


12 


A What happened is its interests in the properties 


1 3 attached as an exhibit to the consent to conversion. 


13 




14 Is there any executed copy of this - fully 


14 


continued its ownership through that other entity. 


1 5 executed copy of this LLC agreement in existence? 


15 


Q We talked earlier about being a member in FPEP 


16 A Not that I'm aware of. Idontknow. 


16 


and having a membership interest in FPEP. And I think 


17 Q Okay. But you searched your files ~ 


17 


there was some confusion because, if rm not mistaken, what 


18 A Yes. 


18 


I heard from you is that you dont specifically have a 


19 Q -and you don't recall - 


19 


membership interest in FPEP, your interest is really in the 




20 


properties that are acquired by Fidelio. 


21 Q Again, just to remind you, even if you know what 


21 


A We have a membership interest in FPEP, but the 


lu , .«, ,. 


22 


, !„. ,1,.,. runs through the sj fred inlei 


79 




81 


1 A Right. 


1 


that FPEP has in each one of those properties. 


2 Q - rd ask you to wait - 


2 


Q Okay. So you do have a membership interest in 


3 A Right. 


3 


FPEP, but its value is based on whatever investments - 


4 Q -to make it easy on the court reporter. 


4 


A That's correct. 


5 (The VBM-USA manager withdrawal consent was 


5 


Q -Fidelio has made - 


6 marked Plaintiffs Exhibit No. 8 for 


6 


A And the arrangements that Fidelio has made with 


7 identification.) 


7 


regard to FPEP for its » 


8 BYMR.HADDAD: 


8 


Q Such as whether it's designated the property as 


9 Q Mr. Gardner, you've been handed what's been 


9 


an FPEP property - 


10 marked as Exhibit 8 to your deposition. It's a two-page 


10 


A Whether you own - the certain percentage you 


1 1 document. The first page is entitled, "Written Consent of 


11 


own, what kind of hurdle rate, all of these things. 


12 the Manager to the Withdrawal of VBM-USA, Inc., as a 


12 


Q Let's turn to page 6 of the operating agreement. 


1 3 Member. " It's signed by you on behalf of FP Investments, 


13 


A The-. 


14 Inc., the manager. Do you see that? 


14 


Q It would be Exhibit No. 7, page 6 of the actual 


15 A Yes. 


15 


operating agreement itself. 


16 Q And it's dated December 1 5th, 2004. And attached 


16 


A Okay. 


17 to it as an exhibit is a letter from VBM-USA requesting 


17 




1 8 that - indicating that it desires to withdraw as a member 


19 


A Right. 

Q - with membership percentages. Do you see that? 


20 A Yes. 


20 


A Yeah. 




21 


Q And my math tells me that those membership 


22 of this consent to conversion in May of 2000; correct? 


22 


percentages total 100 percent - 
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82 


84 


1 A Yes. 


1 they could add another person. 


2 Q - if you add all three together? 


2 Q And your practice has been to do that without 


3 A Yes. 


3 amending tne actual operating agreement of FPEP itself - 


4 Q So, in fact, VBM at the time » 


4 A That's correct. 


5 A Right. 


5 Q -to reflect - 


6 Q - this was signed didnt have a membership 


6 A Thafs correct. 


7 percentage? 


7 Q -the correct membership » 




8 A Thafs correct. 


9 Q Okay. Yet it was nonetheless a member? 


9 It's awkward, but that's the way we've done it. 


10 A Yes. What -what this section is, is this 


1 Now, in the future we intend to make that more 


1 1 section is modified each time we buy a property because 


1 1 flexible, yes. But that's the way it works but - it's 


12 this varies as a function - for each particular property 


12 awkward, but it works. 


13 this percentage varies. 


13 Q Okay. So you in effect after drafting this 


14 So the way the FPEP becomes an - has an economic 


1 4 essentially disregarded this breakdown here and just did it 


1 5 interest in a property is Fidelio designates that as an 


1 5 from a transaction-to-transaction basis? 


1 6 FPEP property. And then there is a - in that designation 


16 A What the -what the designations would typically 


17 it modifies this document with regard to this ownership 




18 percentage. So this varies for that particular property. 


1 8 Either if s in the designation or in some other 


19 And this isn't a fixed number. This changes for 


19 agreement or some other document. But this by practice is 


2 each property, and that designation changes this each time. 


20 modified for every deal. 


21 Q Okay. So when this was initially set up, should 


21 Q And I believe that you previously testified that 






1 A Right. 


1 that this operating agreement wasn't amended to reflect 


2 Q - then some portion of the proceeds, if there 


2 that fact as well? 


3 was a surplus, if Fidelio received its money back, plus its 


3 A Thafs correct. 


4 IRR- 




5 A Right. 


5 never amended to reflect any membership interest or 


6 Q -some portion of that could very well be given 


6 membership by Jonathan Morris; correct? 


7 to FPEP as an FPEP promote; correct? 


7 A That's correct. 


8 A Yes. 


8 Q Were any efforts made in that regard? In other 




9 words, did you undertake any efforts to actually amend it 


10 Ja- 


10 after Mr. Morris's hiring - 


il A That's correct. 


11 A Yes- 


12 Q -accordance with this particular - 


12 Q -by Buvermo? 


13 A That's correct. 


13 A - yes. We - we went through the documents and 


14 Q -percentage? 


1 4 . prepared a draft of a revision that we thought removed some 


15 A That's correct. 


15 of these sort of practical difficulties, like the way this 


16 Q Okay. 


16 paragraph here works. 


17 A But the designation could change that; and then 


17 Q Okay. When you say "we," who are you referring 


18 if it did, then the designation would govern. 


18 to? 


19 Q I see. 


19 A Ididsomeworkonit;andKaraMcCormickdid 


20 So the designation could say — 


2 some work on it; and we had an outside attorney, 


21 A Gardner could - say, got 57 percent, Bonacci 


21 Forrest Walpole, who we asked to help us take a look at it. 


2 2 got - you know, they could change these percentages; or 


22 And I also reviewed the changes, as we went along, with 
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d what changes we were going to make. 

did the work you performed result in any sort 

version of this FPEP agreement? 

ever got it completely - we never completed 

Ve intended to, it but we never did. 

afts were put together - 



A They would be either in our office or with 
l Mr.Walpole. 

* Q And about when were these efforts taken? 
I A We took them in various stages. I think we 

: time of Jonathan's employment. We were working 



'■' Q When you say - 

Q -"things like this" - 
Go ahead, 

MR. SMITH: You interrupted him 
Are you finished? 
THE WITNESS: Yes. 
BYMR.HADDAD: 

and h really needs to apply specifically to i 



t making many changes to this. 



I membership percentage? 

1 At the time that was written, it was thought - 

> that would have been a constant. I p t h 1 _: 

> property by property. We pick up that change now in th 
' designation, so we really would intend to remove this ar 
i refer to the designation instead. That kind of change is 

' always contemplated. 

3 Q I sec. 

1 What was the intention in terms of who would 

I remain a member of the FPEP agreement after Mr. Mori 

3 hiring? 

3 A The intention after Mr. Morris's hiring is that 

5 he and I would be the FPEP members. 

5 Q Okay. And would FP Investments, Inc., remain - 

1 A Yeah. Pm sorry. FP Investments would have 

L Q Okay. And why did you think it was important ft 
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1 A Because I was continuin inm ownershi interest 


1 Q And that's why you would have remained a member 


2 in the properties. 


2 of FPEP? 


3 Q Okay. Ownership interest in properties that had 


3 A Yes. 


4 already been ~ 


| 4 Q That's the only reason you ~ 


5 A Plus new property as well. I would have an •• I 


5 A No. 


6 would have an interest in new properties that were to be 


6 Q -would have remained a member? 


7 acquired. 


7 A It would have -the whole structure of our 


8 Q Okay. Would that be a .. . . uld 


8 ownership interest in the properties are governed by all of 


9 that only be a capita contribution • 


9 the terms of the FPEP agreement. So it was very important 


10 A It would- 


1 not that I maintain - that I agree to all of the terms of 


11 Q - interest? 


1 1 this agreement going forward as well, not just the - so it 






1 3 interest, but it would have been through FPEP. 


1 3 reflect the nature of my ownership interest. 


14 Q I see. 


14 Q Your prior ownership interest? 


15 A So we would have -FPEP provides for both the 


15 A And the majority ownership interest. 


1 6 capital ownership interest and also a promote interest. 


16 Q But in terms of promote- okay? -I'm just 


17 And I would have given up my promote interest, but retained 


1 7 trying to get a sense - it seems to me that what you're 


18 my capital contribution interest. 


1 8 telling me is the FPEP operating agreement is in effect - 


1 9 Q Okay. And these membership percentages here, 


1 9 or FPEP is an effective vehicle by which you are paid for 


2 they are important because that relates to the breakdown of 




21 the promote interest - 


2 1 make your capital contributions - 


22 A That's correct. 


22 A Right. 


1 Q --right? 


1 Q ~ but also a vehicle through which you are paid 


2 It doesn't relate to capital contributions - 


2 for your capital contributions when an FPEP property is 


3 A That's correct 


3 sold - okay? -- and a vehicle by which you would be - you 


4 Q -correct? 


4 would receive your promote in any deals in which you are 


5 A There's a separate part that relates to capital 


5 entitled to your promote. Correct? 


6 contribution that we never - this had a - I'm not sure 


6 A That's -yeah. It outlines the conditions on 


7 whether this referred to the capital contributions. 


7 the distribution on each of those; that's correct. 


8 (The witness reviewed document.) 


8 Q Okay. And- 


9 A I'd have to look and see. It may not even refer 


9 A As well as other terms. 


10 to capital contributions. 


10 Q As well as other terms. 


11 Q Well- 


1 1 But isn't that in effect why the FPEP was put 


12 A That may have been done -- 


12 together - 


13 Q -if you refer to page 5- 


13 A Yes. 


1 4 (Proceedings participants speaking at the same time.) 


14 Q -to serve as that vehicle? 


15 A I'm sorry. 


15 A Right. 


16 Q Take a look at - 


16 Q For the promote and for the capital 


17 A Again, that was the reference to capital 


17 contributions; correct? 


1 8 contribution. The detailed description is only in - in 


18 A Right. 


19 the Fidelio agreement. 


19 And you had asked me what question? 


20 Q But the capital contributions are made through 


20 Q I just wanted to find that out. 


21 FPEP; correct? 


21 Oh. What I was getting to was: You had 


22 A That's correct. 


22 indicated after Mr. Morris came on board, remained - an 
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of the - of the operating agreement. 

A Yes. 

Q And I wanted to blow whether that inte: 
anything to do, other than your interest in receh 
payment back for your capital contributions? 

A Right. That was the question I was ans\ 

A And the -- this -- and it's important from 
) Fidelio's standpoint as well as my standpoint - : 



Q Okay. And would that be because of a promote 

>. N v ! : ':- b^.-u; ;c : get my membership itttcrd, 



4 this section here (indicating). This membership - 

5 Q Which section are you referring to? 

6 MR. SMITH: This (indicating). 



(lis particular component. But it would not 
i regard to all of the other aspects. 



THE WITNESS: Can we do an 
MR. HADDAD: Sure. 



10 both be the beneficiary of and cany the 

11 of the terms outlined here, not just the: I 



: then take a lunch break, if you want. 

(Whereupon, a brief a i •: 

BY MR. HADDAD: 



Q Okay. Why didn't you ■: ■•,.'•„■ 






MR. SMITH: 1 object to the form of th< question 
BY MR. HADDAD: 
Q Why isn't it - why did you not do anything to 
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i the day -- existing ownership assets from one 7 Q Okay. And 

ler. There were really no properties which [ 8 you explained to hn 

'ere no properties i 



lat you did some reworking of 



lse of urgency because there was no immediat< 

would have fallen into fins . Mcii> >ry 

dn't provided Mr. Morris with a copy of the 



agreement during Mr. Morris's employment? 

MR. SMITH: You're referring to the operating 
agreement? 

MR. HADDAD: Correct. I'm talking about the 
operating agreement. 

A No. What I - the thing that I did some 






Q Okay. So you were thinking of no changes, b 
you didn't begin to make any of those changes? 
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1 Those were the only types of changes we 


104 


2 contemplated. Since those were so minor in nature we, we 


2 Q Why did you do that? 


3 thought those would sort of the fall out after the other 


3 A The question then was: What was the FPEP 


4 changes were made. 


4 agreement? And we felt that - 1 - we felt it was 


5 Q Okay. Do you recall the first time you - do you 


5 important that Mr. O'Connor see the documents themselves. 


6 recall the first time you provided - do you recall ever 


6 Q Okay. Why? Why did you feel that it was 


7 providing Mr. Morris with a copy of the FPEP operating 


7 important? 


8 agreement? 


8 A So that -because we thought there were some 


9 A I don't recall providing it to him, but he surely 


9 relevant paragraphs in the agreement that he should be 


10 had access. Our files were open, and he had ready access. 


10 aware of. 






12 discuss it with him or go over it with him. I don't recall 


12 March this was? 


1 3 him ever asking me any questions about it, or I would have 


13 A It was right around the 23rd, I believe. 


14 been happy to go over it with him. 


14 Q You don't recall faxing him a copy of it prior to 


15 Q Uh-huh. 


15 that point? 


1 6 Wasnt there some an effort in March of 2006 to 


16 A We may have. Maybe we did fax it earlier because 


1 7 make some changes to this FPEP operating agreement' 


17 I think we were talking about the FPEP agreement with 


18 A Not the operating agreement, but to Section 3.03 


1 8 Jonathan. And I think he might have asked us to send a 


19 of the Fidelio agreement and to the property designations. 


19 copy to Mr. O'Connor. That might have been the earlier 


20 Q I see. 


20 time. 


2 1 There were meetings, however, between yourself, 


21 Q And you were talking about the FPEP agreement 


22 Ms. McCormick, and Mr. Walpole; is that correct? 


2 2 with Jonathan because why? 


103 


1 A Because we were contemplating modifying all of 


2 Q And those meetings related to -are you telling 


2 the agreements, the 3.03 and the designation; and those all 


3 me that those meetings did not relate to any changes to be 


3 related to the FPEP agreement, so I thought Mr. O'Connor 


4 made to the operating agreement? 


4 needed to see that as well. 


5 A No. That's correct. 


5 Q And you don't recall Mr. Morris telling you to 


6 Q That's correct? 


6 provide him with a draft of the FPEP agreement after you 


7 A Yeah. The documents that we were looking at were 


7 made what you call cosmetic changes; correct? 


8 paragraph 3.03 and the property designations. 


8 A He may have asked for that. I don't - 1 don't 


9 Now, we would later have -- once those were in 


9 recall that. 


1 place, then we later would have contemplated making the 


10 Q Okay. I take it this agreement hasn't been 


1 1 j cosmetic changes necessary to the operating agreement. 


11 changed since Mr. Millspaugh has been hired. Is that 


12 Q And hadn't you told Mr. Morris that you were 


12 correct? 


1 3 going to make cosmetic changes to the operating agreement 


13 A That's correct. 


1 4 and provide him with a -- provide him with a draft? 


14 Q And as part of his employment, was he offered a 


15 A What I told him that I would provide him with was 


1 5 promoted interest in any deals? 


16 the draft of the other two changes. We really didn't 


16 A He was offered, yes. 


1 7 discuss the operating agreement because I didn't think that 


17 Q Okay. And was he offered a promoted interest in 


18 was - those changes were really -- were so minor. The 


18 any existing deals? 


1 9 important changes would have been those other two 


19 A Yes, he was. 


20 documents. 


20 Q Okay. And what existing deals was he offered a 


21 Q Do you recall faxing a copy of the operating 


21 promoting interest in? 


22 agreement to Stephen O'Connor in March of 2006? 


22 A I'd have to check and see. I believe it was 
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1 the - Td rather - you know, I'd « I'd rather not 


1 1 O Is it your contention that he would not be 


2 specify and be wrong. Td have to look at the document and 


2 entitled to the promote - the 1 2-percent promotes that you 


3 see. 


3 offered him in - 


4 Q So you don't know whether he was offered a 


4 A No. What I'm saying is I don't - 


5 promoted interest in the Spotswood Valley deal? 


5 Q I'm sorry. Can you let me finish my question. 


6 A I believe he was. 




7 Q And how about the Reston International Center 


7 to those 12-percent promotes that you offered him until the 


8 deal? 


8 FPEP agreement is amended? 


9 A I believe he was. 


9 MR. SMITH: Object to form; misstates the 


10 Q In fact, he was offered a 12-percent promote for 


10 testimony. 


11 those two deals; correct? 


11 BY MR. HADDAD: 


12 A I believe that sounds correct. 


12 Q Is that what you were contending? You have to 


13 Q And in light of the fact that the operating 


13 answer the question. 


14 agreement serves as the vehicle for payment of those 


14 A Yeah. 


1 5 promotes, why would you see it fit to amend the operating 


15 No. The statement I was making is I don't 


16 agreement? 


16 remember the terms. I just plain don't remember; and I 


17 A We intend to agree - we intend to modify that 


17 need a letter to refresh me, the terms. Okay? 


1 8 agreement in the near future. 


18 Does that answer-? 


19 Q Have you started doing any work on modifying it? 




20 A What we have done is we have done the work 


2 don't remember what - the terms we agreed to with regard 


2 1 necessary to modify, as I said, paragraph 3.03 of the 


21 to those two properties. 


22 Fidelio agreement and a draft - a sample of the property 


22 BY MR. HADDAD: 


1 desig.u.tion. And once we've agreed to those, then it wouU 


1 Q Uh-huh. 


2 be a very simple matter to then do the cosmetic 


2 Let's assume that the agreement between you and 


3 modifications necessary to the FPEP agreement. 


3 Mr. Millspaugh - or the defendants and Mr. Millspaugh - 


4 Q But as it stands right now, he's not formally a 


4 Buvermo, whoever it may be - provides him with a 


5 member of the operating -of the FPEP » 


5 12-percent promose in Ihe Spr,f:,wnor! Valleydeal- 


6 MR. SMITH: Who is "he"? 


6 A The- 


7 MR. HADDAD: Mr. Millspaugh. 


7 Q -- and the Reston International Center deal. 


8 A That's correct. 


8 A In accordance the 1-PHP agreement, right. 


9 BY MR. HADDAD: 


9 And we would believe that we would modify those 


10 Q Notwithstanding the fact that he is not formally 


10 documents, and he would be a member, and he would be 


11a member of the LLC agreement, you recognize that he is 


1 1 entitled to that membership and that those would be put in 




12 place, and the documents would be signed, and he would get 


1 3 Spotswood Valley deal and the Reston International Center 


13 what he was entitled to. 


14 deal? 


14 Q Okay. But do you - Tin trying to find out 


15 MR. SMITH: "He" again. You're not being clear. 


1 5 because you havent amended the operating agreement. 


16 MR. HADDAD: Mr. Millspaugh. 


16 A Thafs correct. 


17 A I think the terms under which he is - he is 


17 Q And it is the vehicle, as you've testified, for 


1 8 entitled, I think, we wrote in his employment agreement 


18 payment of the promote. 


19 letter. I don't - Td have to review that to make sure I 


19 A Right. 


2 was, you know, giving you the correct - terms that we had 


20 Q Okay. So you've offered him a 12-percent 


21 agreed to. 


21 promote. I'm asking you whether or not you're recognizing 


22 BY MR. HADDAD: 


2 2 that - whether or not you would recognize that prior to 
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MR. SMITH: I object to form. Again, you're 



MR. SMITH: - despite the fi 
THE WITNESS: That would 



i MR. IIADDAD: You can make your obje 

i form, and thafs fine. 

i MR. SMITH: And I objected to asked and 

I A Okay. Well, let me -let me answer. 

! If the - if the partners had executed the •- 1 

3 document that admitted those --agro. J i'mx this , 

) l-'pr.Pprr.pL'rr;*Lnd3gK'fdtc>tl(0Si ■ the >k-il tin 

L agreed to with Laurcy -• if they had agreed and c: 



i Q Okay. If, in fact, you've offered him a 



lot modified this document. T 
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jst in Spotswood and Reston 



Q Do you recall any discussions about designuln 
those two properties as FPEP properties? 

A No. Clearly the intent is to designate those as 



A That be would be the intention. 

Q Okay. And if, in fact, Mr. Mills 
in those two deals is 1 2 percent, those d 
reflect that? 



BY MR. HADDAD: 
Q And you also intend to modify the i^oiaunt; 
igreement to incorporate Mr. Millspaugh as a member 



! A Yes. I don't recall the terms that were offered, 
i though. That's what I --what I am questioning. Ineedtc 
- have my memory refreshed on that. What the terms are - 



3 Q Okay. I'm just asking if you've offered him a 
A We did subject to. I don't remember the "subject 

2 Q Okay. Do you recall the percentage of the 

3 promote? 

4 A I - you're correct on the percentage of the 

5 promote, but it would help to - you know, Vm pretty sure 

6 that's right. 

7 Q And you keep referring to "subject to". Do you 
3 have something in mind? 

9 A I dont recall whether we had a vesting 

3 provision. Those are not « maybe we do not. I don't 






ou provided Mr Millspaugh wi 
greement? 

relieve ■■.-. .-:*:■;. Ovi-. we've sure 






MR. SMITH: Object to forrc 



very carefully, what the FPEP de; 

BY MR. HADDAD: 

Q I believe that there is sorr 



22 you agreed - okay? - that Mr. Millspaugh had been offered ; 2 



if s automatically put into the deal. 
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Q I think we agreed th 
that company? 



6 scope of your authority is to act on 









'■ the promote in any deals tha 



he FPEP agreement being pu 



.rofFPEP, that he would be ~i 



BY MR. HADDAD: 



8 A I believe I have authority to act on behalf of 

9 FP - FP Investments. 

.0 Q Okay. And on anything? 

.1 A The -yes, I believe that's true, 

3 MR. HADDAD: Why don't we stop now for lunch. 

4 MR. SMITH: Okay. 

7 MR. SMITH: I just tendered to Mr. Haddad the two 

8 documents that we discussed this morning that we believe 

9 are attorney-client privilege. And Mr. Haddad has agreed, 
to the extent that they are privileged, that our produc 

2 BY MR. HADDAD: 



- agreement to incorporate Mr. Millspaugh as 

i well as the amendments of Fidelio's partners 

i Section 3.03, 1 think you were referring to, ai 

' drafting ofany-ofany FPEP property desig 

< intend Mr. Millspaugh to participate in that j 



. Yes. Hlgii 



skforl 



want to make sure they're cle 



19 Q So as far as you're cona 
21 something that's negotiable? 
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1 arts of that deal that are at the heart of our 


1 before Jonathan came aboard' correct? 


2 arrangement, and those just aren't negotiable. And 




3 that's --that's the way it is. You known, that's part and 


3 documents is the same, and the reworked documents will have 


4 parcel of the deal. 


4 the same substance as the older documents did. 


5 Q And he's aware that these amendments are to take 


5 Q Okay. So then I'm not sure I follow you. I 


6 place? 


6 mean- 


7 A Yes. He's aware they're to take place, and he's 


7 A You mean why are we changing them if ~ 


8 aware of the substance of the agreements. 


8 Q Well- 


9 Q I see. So - 


9 A -that's the case? 


10 A As was Jonathan - 


10 Q -you're reworking documents, and yet you're 


11 Q Okay. 


1 1 saying that the substance is the same. 


12 A ~ at least to my understanding. 


12 A Yeah. 


13 Q We'll get into that in a little bit. 




1 4 And I assume what you're telling me is 


14 A I'll tell you the basic reason they're changing. 


1 5 Mr. Millspaugh is also aware that there's no room for 


1 5 The documents as you - as you can see, have been developed 




1 6 and changed over time to take into account a number of 


17 A I don't --I'm --I'm --do I --am I aware 




18 he's - yeah, I told him that was the deal. 


1 8 At one time we had three different classes, for 


19 Q Okay. That certain aspects of those 


19 instance, of properties that we designated as FPEP 


20 agreements -- 


2 properties, and we went through great detail describing 


21 A That those agreements are the agreements. 


21 each of those three classes. Well, those classes - the 


22 Q Okay. And that he is to accept them? 


22 reason for having those are no longer there, so we no 


1 A Yes. As did I. You know, that was my -the 


1 longer need to have a document that has two classes that 


2 terms of my agreement as well. 


2 are no longer applicable. 


3 Q I'm sorry. Your agreement with? 


3 The other big issue was there was a - sort of a 




4 drafting concept issue where - we have basically a 


5 documents and that I accepted those terms. 


5 document, 3.03, that's a single document that deals with a 


6 Q And- 


6 number of issues; and then we have documents that change 


7 A And it's part and parcel to the deal, really. 


"' ;■; ilitiilly for each deal. 


8 Q In your situation, had you been provided with 


8 The initial drafting had a lot of the terms that 


9 those documents before accepting - before accepting them? 




10 A They had been -- the terms had been described to 


10 and it had a lot of terms in the documents that were new 


1 1 me, and as - you know, that was the deal. 


1 1 for every deal that were common to all deals. So you had 


12 Q Do you expect Mr. Millspaugh to take it upon 


12 to modify this one to pick up the changes in the base 


13 himself to begin reworking these documents, or is that 


1 3 document, and then this one was much longer than needed 


14 something that - 


1 4 because you could have put it in the other paragraph 


15 A No. I will - 1 will do that. The - basically 


15 (indicating). 


16 they're done. 


16 So a lot of the changes were of those two types, 


17 And by the way, I think that in my view, it's 


17 to take out things that were no longer relevant because the 


18 fair to both parties. I think those documents are fair to 


18 deals were no longer the same and to make the documents 






2 why - the way I've explained them to Laurey and to 


2 don't have to have as long and complicated a document. 


21 Jonathan, 


2 1 But what they say is essentially the same. 


22 Q Except that most of them hadn't been reworked 


22 Q Okay. At some point in time in 2004, 2005- fm 
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1 not sure- ou tell me -a decision was made to hire a new 


1 phase out, bring in a new person who has a longer ability 


2 president for Buvermo? 


2 to respond over a longer period of time and to just, you 


3 A Yes. 


3 know, change the relationship, that this might be 


4 Q Okay. And who made that decision? 


4 appropriate. 


5 A It was made jointly. 


5 So eventually during that time I came to the view 


6 Q By whom? 


6 that this is a good idea, and so I agreed with them. And 


7 A By the Fidelio partners and myself. 




8 Q When you say "Fidelio partners," you're 


8 the deal that met both my needs and their needs and - and 


9 essentially referring to Joost- 


9 included hiring a new president for Buvermo. 


10 A Joostand- 




11 Q -and Andre? 


11 A Yeah- 


12 A -Andre, yes. 


12 Q -2002? 


13 Q Okay. And what sort of precipitated those 


13 A -I don't remember the exact time, but it was 


14 discussions? 


1 4 sort of thinking about and talking about it over an 


15 A Well, those discussions went back probably much 


15 extended period of time. 


16 earlier than 2004, 2005. They probably went back probably 


16 Q Were you made aware of any mandatory age 


17 three or four years before that. We were talking about 


17 requirement » 


1 8 where we were going, what things we were going to do. And 


18 A No. 


19 at that time I think Andre and Joost expressed some concern 


19 Q -for retirement? 


2 about my age; and if they wanted to continue, what should 


20 A No, there's not a mandatory age requirement. 


21 we do about my age. 


21 Q You state that you initially resisted efforts to 


22 And I think their - they had decided that they 


i ui geyai torair . . ,, >u .' 


1 liked the program that we'd had for the last 20 years and 


1 A No, not because of my age just to encourage me 


2 they'd like to do it again for a very substantial period of 


2 to retire. Yeah, I resisted the fact that they needed to 


3 time. And they were concerned that by the time I got to be 


3 bring in somebody else because I thought I was perfectly 


4 65, that I should be thinking of stepping down, which, by 


4 capable and had performed very well for them, both of which 


5 the way, is a - is a common practice in Europe, maybe less 


5 they didn't disagree with. 


6 common in the U.S., but more common there. 


6 Q Uh-huh. 


7 And my initial reaction was to resist that, 


7 But it was - 1 mean that's why they were asking 


8 frankly, because I said, "You know - you know, we dont do 


8 you to retire, correct, your age? 


9 things like that in the U.S.; and Tm still capable. And 


9 A The thing they were asking me to do is they 


1 why don't we continue the way we're going?" 


1 wanted someone who they could see take it for the next very 


11 And the more we talked back and forth - and I 


1 1 long period of time. 


1 2 think they were open to a number of different 


12 Q They wanted to bring somebody on who would take 


1 3 suggestions - the more I got to thinking more about the 


1 3 control of the company for several years to come? 


14 effective age. 


14 A And what they wanted is someone who -you know, 


1 5 You know, when you're 30 years old, time is the 


15 they planned on if- if the circumstances were correct and 


16 limitless resource; and you trade time to get money. Well, 


16 ifthe markets would support new investments, they were 


17 as you get older and older, you say: Oosh, you know, maybe 


17 going to tell someone that we intend to be here a long 


1 8 the equation's the other way. I've got a limited amount of 


18 time; and in turn they would like someone who also as 


19 time, and I may run out of time before I do money. 


1 9 circumstances were - were correct, ifthe person worked 


2 And the more I focused on that, the more I said, 


2 out and if things continued on, that they were in a 


21 you know, this might really make sense. It might make 




22 sense for all of us for mc to take on a more limited role, 


22 And I think those were - were the way (sic) they 
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1 phrased both of those discussions. 


1 full-time through the end of that year and then start that 


2 Q I'm sorry. That discussions with you? 


2 transitioning process with - ultimately at some point in 




3 the future when both myself, Fidelio partners, all of us 


4 people who we were going to employ. 


4 said now is the time to transition and give up the - the 


5 Q Including Jonathan? 


5 operating control, you know, the -- the control of-- the 


6 A Including Jonathan. 


6 signature power; as soon as we were comfortable with that 


7 Q Do you still feel that you are capable of 


7 party, that that would take place as well; and then I would 


8 continuing on in your capacity that you have been? 


8 be more fully an advisor. 


9 A No. I have agreed with them and I've agreed that 


9 Q So what would your full-time role -1 mean what 


1 this new arrangement is a good arrangement for us to have 


10 did you intend before hiring Jonathan that your title would 




11 be from his hiring to the time you became the advisor"' 


12 Q Uh-huh. 


12 A The -the title that I would have had would have 


13 A And I think it is integral with the way we've 


13 been - and I still have - would have been president of 


1 4 operated in the past, and I think it will end up with me 


1 4 the Fidelio Property Management, Inc. 


1 5 having very good investment opportunities and with me being 


15 Q Okay. And you advised Jonathan before him 


1 6 able to protect my own financial interests and also my now 


1 6 becoming president that even though he was being offered 


17 equal partners' - you know, now we're pro rata partners 


17 the job as president, it was you who were going to be the 


18 going forwards - financial interests. 


18 president of company? 






20 this, your retirement. 


20 Remember, tllif; } • Buvamn . ilie president of the 


2 1 But what I'm asking is: Do you really want to 


2 1 operating company; and Hdelio Property Management, Inc., 


22 retire? 


''2 i l.c |-«si.]<.-iil if ill, menacing gen partner -i 


1 MR SMITH- Asked and answered 


1 Fidelio 


2 A I do. I like -- 1 like this program that we're 


2 Q Okay. But what I'm talking about is your role at 


3 following. 


3 Buvermo; okay? 


4 BYMR.HADDAD: 


4 A Oh, I'm sorry. The role you asked me as a - at 


5 Q So when do you intend to formally step down? 


5 Buvermo? 


6 A I am now working no more than half-time, and my 


6 Q Uh-huh. 


7 salary has also been reduced accordingly. 


7 A Was that your question earlier? 


8 That was, by the way, initially effective as of 


8 Q That's my question. 


9 year end '06. But I had to come back in lull-time until we 


9 Whatwa • i , respect to what your 


1 replaced - until we hired a new - another person. 


10 role would be at Buvermo - 


11 Q What was your intention prior to hiring 


11 A At Buvermo - 




12 Q ~ upon Mr, Morris's hiring? 


13 be at Buvermo? 


13 A Upon Mr. Morris's hiring, I would continue to 


14 A My expectation was that I would transition into a 


1 4 work actively with Buvermo in doing either - you know, 


1 5 role as advisor, I would continue to work on a part-time 


1 5 helping Jonathan understand the background, the role that 


1 6 basis in that capacity, and that I would also continue as a 


16 we'd had in past; working with him in developing new 


17 pro rata investor. 




18 Q And when would you be transitioning into the role 


1 8 investment opportunities because I continued to have the 


19 of advisor? 




20 A It was to occur over a period of time. Initially 


20 that was made. 


2 1 it was starting from the point that would -- when we hired 


21 Q Uh-huh. 


2 2 Jonathan initially, the plan was that I was to work 


22 A So whatever I could do that would be helpful to 
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1 him in the recess that was to be m role 


1 And the only way the Dutch guys are comfortable 


2 Q Okay. What was to be your title at Buvermo? 


2 enough in giving up that kind of power to this local 


3 A There was - there would be no title at Buvermo. 


3 arrangement is if they have absolute confidence that that 


4 Q Okay. And would you continue as an employee of 


4 guy acts every time in their best interests, which is the 


5 Buvermo? 


5 definition of a fiduciary. 


6 A Yes. 


6 So it's very important they believe if there's a 


7 Q Okay. But without any title? 


7 conflict, the person here will act in the Fidelio's best 


8 A Yes. 


8 interests, even against his own. That's at the heart of 


9 Q So you wouldn't be an officer? 




10 A It would be unlikely as -- we hadn't really 


10 understanding. 


1 1 thought through that. It's possible that I would have kept 


1 1 The way we've worked in the past, in addition to 


1 2 the role as vice president of Buvermo, but I - it 


1 2 that level of confidence is there's been a second party, 


13 wouldn't -that wouldn't have been important. I don't 


13 in - in the prior years, Mr. Zachariasse, who also acts as 


1 4 think a title there would have been important. 


14 an advisor, gets involved and in effect gives a second 


15 Q But the intention was that immediately upon his 


1 5 opinion about things of value. 


1 6 hiring, he would become the president and you would step 


1 6 And it's very important that those two parties 


17 down from that position; correct? 


1 7 act very closely together and act with unanimity because 


18 A Yes. 


1 8 the Dutch guys, first off, they depend on trusting this 


19 And, in fact, we were going to enact that, except 


1 9 guy's judgment and they next depend on these two people 


2 for the difficulties we talked about earlier with - with 


2 working together, working out differences, coming to a 


21 Jonathan's place of residence. 


2 1 common conclusion in order for them to feel comfortable 


22 Q Well, we'll get into that in a second. 


2 2 that their money is being properly spent. 


1 And this role that you would have played, that ^ 


1 And so we're ~ what we're doing is trying to 


2 you contemplated playing as sort of a consultant to 


2 replicate that in the future - 


3 Jonathan, as somebody who helped him through ~ 


3 Q Uh-huh. 


4 A Right. 


4 A -which means it's very important for me to work 


5 Q -his -this, I guess, so-called transition 


5 with Jonathan, or whoever's in that role, in helping - 


6 period, I mean is that what you envisioned being an advisor 


6 first off, making sure that they understand that role, they 


7 was? 


7 play that properly, and give my feedback; and that people 


8 A Yeah. 


8 feel comfortable that's happening; and that we work closely 


9 Let me amplify or help - maybe help you 


9 together; and then we continue on working closely together 


10 understand that. 


10 at each investment we do. 


1 1 The - the - there are two important elements, 


11 So that's at the heart of the company. That's 


12 as I see, of the job. One - and this is one that is very 






13 Q Uh-huh. 


14 plays the role of fiduciary. That's the most important 


14 A And so my role is to build those kinds of, you 


15 role that they play. 


1 5 know, relationships with Jonathan; help him build those 


1 6 And the reason that's important is our Dutch guys 


1 6 relations with our guys; and make sure that that, in fact, 


1 7 are 3,000 miles away. They have a substantial amount of 


17 is what's happening; and then tailing that principal role 


1 8 money invested in U.S. assets. And the way our business 


18 off and - and then having it perform this - this sort of 


1 9 model works is that the - Fidelio itself acts as if it has 


1 9 advisor role where there's trust built up between the two 


2 local market knowledge and that money is locally based 


20 of us and act together. And then our guys see that trust 


2 1 because we can act quickly, we know the markets, we can 


2 1 and also have that trust that the person's acting as a 


2 2 respond quickly in real estate. 


22 fiduciary. 
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1 That's the heart of the business. And I think, 


1 


Q He was serving as sort of that intermediary 


2 if you look at all of the documents, the way they're 


2 


between you and the Dutch; isn't that right? 


3 written, all of the promote calculations, all of those 


3 


A It's -it's less an intermediary. It -to some 


4 things are oriented around that fundamental principle. 


4 


times it's an intermediary role; and to some times it's 


5 Q Uh-huh. 


5 


a - he and I working directly together and working things 


6 A And that's what my role, I saw, was trying to 


6 


through together. It's a -- it's a somewhat complicated 


7 bring that into - into being. 


1 


role. 


8 Q You were supposed to step into the shoes of 


8 


Q So it's both an intermediary and an advisor? 


9 Mr. Zachariasse? 


£> 


A Yes. 


10 A Well, I was supposed to do two things. One is I 


10 


Q He was an advisor to you? 


11 was supposed to make sure that the person we hired 


11 


A Right. 


1 2 understood those rules, understood that's where we were 


12 


Q Okay. 


13 going, and understood - it's not -- it's not a negative 


13 


A As well as to the Dutch. 


14 sense; it's a positive sense. 


14 


Q And that's the role that you were supposed to 


15 The real power in the job is understanding that 


IS 


fill? 


1 6 role and performing it properly so that guys in the 


16 


A That ultimately I would transition into, yes. 


1 7 Netherlands can say: Yes, I don't feel like I'm being 


17 


Q Okay. Mr. Zachariasse was - well, when you were 


18 second-guessed or whatever. 


18 


the president of Buvermo, was Mr. Zachariasse involved in 


1 9 You know, you -- if you wanted to contrast a 


19 


finding deals on behalf of Buvermo to present to Fidelio? 


2 fiduciary versus a broker, a broker gets a fee for placing 


20 


A No, because Mr. Zachariasse lived in the 


21 the job. And the guy in the Netherlands says, "Wait a 


21 


Netherlands. 


22 minute. How do I know that this investment is go„d lo, the 


22 


Q Okay. So he didn't have any day-to-day sort of 


1 capital, or maybe he wants to place it just for his fee. " 


x 


management of Buvermo's - 


2 So they always worry about those things. 


2 


A No. 


3 When they really believe the guy is a fiduciary, 


3 


Q -business; correct? 


4 they say, "What he gets compensated for, he's willing to 


4 


A No. 


5 waive in exchange for my own best interests." Nov ■!..;', 


5 


Q And he didn't interfere with the day-to-day 


6 very hard to bring about; and it takes a long time. But 


6 


operations of Buvenno; correct? 


7 when it's there, it's a very powerful tool. And that's 


7 


A No. 


8 what's made our company work. 


8 


Q And so in effect that's what you were supposed to 


9 Q Okay. I appreciate that. I just want to sort of 


9 


become; correct? 


10 flesh that out a little bit ~ 


10 


A Not necessarily. I was to become an advisor, but 


11 A Okay. 


11 


not - 1 don't - I did not live in the Netherlands, and I 


12 Q -because while up through perhaps the end of 


12 


didn't intend to. 


13 2005 Mr. Zachariasse - am I pronouncing his name 


13 


Q Uh-huh. 


14 correctly? 


14 


A Or Florida for that matter. 


15 A Right. 


15 


Q Okay. That's not what I meant. 


16 Q Okay, -he was - 


16 


I just meant in terms of your role, not in terms 




17 


of where you were living. 


18 the Netherlands But we call him "Zachariasse" in the U.S. 


18 


A Yeah. They - there was no definition of role 


19 Q "Zachariasse" ~ 


19 


that said you're not to be - you know, you're to - you're 


20 A Right. 


20 


to act as if you were in the Netherlands. That was not 


21 Q -is what HI call him. 


21 


part of the definition at all. 


22 A Yes. 


22 


Q But it was clearly not your role to continue to 
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1 act as the president of Buvermo- 


1 Q They kept you apprised of what they were doing; 


2 A That's correct. 


2 correct? 


3 Q -correct? 


3 A Right. 


4 MR. SMITH: Canwegoofftherecordforjustone 


4 Q They didn't hold meetings without telling you; 


5 second. 


5 correct? 


6 (Discussion off the record.) 


6 A Sometimes they would, and they'd tell me alter 


7 BYMR.HADDAD: 


7 the fact 


8 Q So Mr. Morris, being hired as the president of 


8 You know, the rule was get out there; beat the 


9 the company, was to assume day-to-day management of the 


9 bushes; find out whatever you can; and if it looks like 


1 company's affairs, meaning Buvermo; correct? 


10 it's something that's going to work, then let's all figure 


11 A Yes. 


11 out how to make it work, you know. 


12 Q All right. And that would necessarily mean that 


12 Q But if you as president didn't want them to go 


1 3 you would cede that responsibility to him? 


1 3 out and meet with other people without your knowledge, you 


14 A Yes. 


1 4 would expect them to respect that, wouldn't you? 


15 Q Okay. And included in the day-to-day management 


15 A I would never make that request. But if I did - 


1 6 of the company is finding and locating deals; correct? 


1 6 if the president did make that request, M wonder why he 


17 A Well, that's not the only -- you know, the 


17 was doing it. But, you know, if he's the president, then 


18 president's not the only person who does that 


18 we'd have to do it that way. 


19 Q All right. Well, who else has done that as 


1 9 That would be in my role as a - as someone like 


20 president in the past? 


20 an Andy vanl lorn, yes. 


21 A Well, the president has done that (o some extent; 


21 Q And you certainly wouldn't have tolerated as 


22 but in the past, to a large extent, other people have done 


22 president Mr. van , indenninc any of 


1 that. 


1 .he deals you were yourself pursuing; correct? 




2 A That's correct 


3 acting on Buvermo's behalf in locating deals? 


3 I would - 1 might modify that slightly. 1 don't 


4 A Well, the -there was a guy named Andy vunl lorn 


4 know what you mean by "undermining a deal". Maybe you 


5 who worked for us for a couple of years; and Andy's job 


5 could explain that, and then 1 could maybe modify it 


6 specifically was to be out front looking for new deals, 


6 further. 


7 finding new deal activity. 


7 Q Okay. Well, let's assume you were working on a 


8 We had always hoped - and when Steve Bonacci was 


8 deal and he's out t[i. re dome »! 'X: without your knowledge 


9 there, we wanted to transition Steve more into playing that 


9 to - that in some way could harm the deal. Is that 


10 role. But he also had a role of doing a lot of directing 


10 something that you would appreciate? 


11 of operations, so he didn't have as much time 


11 A And how would it harm the deal? What would he be 


1 2 Ideally it would be great if we could transition 


12 doing to harm the deal? So - he might be getting 


1 3 Kara McCormick into playing that role as well. 




14 So all of us would play a role in being into the 


14 Q Right. That might be - that might be the case 


1 5 market, finding new deals, and sourcing deals and then 


15 A Right. 


16 bringing them in. And then all of us could evaluate, and 


16 Well, I would - you know, the way we tried to 


1 7 then we decide who would follow up on the deal. That's 


J" i-.pcryid:: iio.mfwr.y*;. thiil .iifni- tlicMini' il-nns.- .i>; tim; 


1 8 what - that was what would be an ideal situation. 


18 fiduciary role. You know, I assume from the start that 


19 Q But any deal-finding that Mr. vanHorn or 


1 9 everybody in the company was working in the company's best 


20 Mr. Bonacci may have done was under your direction; 


20 interests. And everybody's best interests was served by us 


21 correct? 




22 A Yeah. 


22 that means being critical in looking at some aspects of the 
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1 1 imposed on ou 
i people is: If you belief something strongly, then you are 
1 obligated to follow that up strongly; you are obligated to 

> argue it strongly; and if it's in opposition to other 

> views, that's where creativity comes from. Creativity 



L this; I'm going to go check ou 



3 talking to Bill Jones; and Bill Jones has some facts that I 

> think are very important for us to consider; and now we 
■ should consider them." 

> Now, he may could talk to eight Bill Joneses and 
» find there's no facts worth considering; and, therefore, I 
3 don't need to know every person he talks to. 



4 things, with people respecting their views and dealing in 

5 respect with those different opinions - and many times the 

6 answer is better than either of parts. 

7 And, in fact, that was one of the real strengths 

8 between Chris Zachariasse and myself. We almost never 

9 agreed when we started looking at a deal. But it was the 

creativity of dealing honestly with those disagreements 

1 that got the best deals done. 



'as important. And I didn't ha 



IS ifitT. 



» if it was important, they'd tell me { 

1 6 they wouldn't be doing things to undermine n 

17 And they didn't. 

1 9 Plaintiffs Exhibit No. 9 for identificat 

20 BYMR.HADDAD: 



as Exhibit 9 t 



iur deposition. This is 



sr if you're going to really take a s 



for one of your subordinates - 



> (The witness reviewed document.) 

' A Yes, I do. 

f Q Okay. And is this the position specification 

behalf by Equinox in its search for a president and CEO of 



it was prepared - 
A Yes. 
Q -by Equinox? 



w, "Hey, I feel strongly about 

MDW Court Reporting, Inc. (703) 591-2341 



Case 1:06-cv-01 131 -HHK Document 32-6 Filed 02/07/2007 Page39of100 
Morris vs. Buvermo Deposition of J. Gardner 10/26/06 



150 


152 


1 A Yes. 


1 A To guide the ~ the recruiters in looking for the 


2 Q And just - much ado has been done - has been 


2 person to fill the right - right position and giving the 


3 made -maybe not much ado. Some ado has been made about 


3 person the idea of what needs to be done. 


4 the fact that Mr. Morris was hired as the president, but 


4 Q You were aware that this position specification 


5 not as the CEO of the company. 


5 would be provided to the candidates? 


6 A Yes. 


6 A Yes. 


7 Q Tm not sure thafs an important distinction 


7 Q Okay. And I notice that there's no mention in 


8 but- 


8 here that you would be continuing some employment 


9 A I don't believe ifs an important distinction 


9 relationship with Buvermo after the hiring of a new 


10 either. 


10 president. 




11 Can you tell me why you decided that that 


12 is identified as president and CEO. Do you see that? 


12 shouldn't be put in there? 


13 A You know, I didn't focus on that at that time. 


13 A We just -either we missed it, or we didn't 




14 think it was important;. 


15 the time either. It's just really not an important 


15 Q Okay. And I also notice that there's nothing in 


1 6 distinction. There's really no difference in role between 


1 6 here .that suggests that you would continue to seek out 


17 president and chief executive officer. 


17 deals on behalf of Buvermo after the new president's hired . 


18 Q Allright. Ijust want to be sure that, you 


18 A It was silent on the issue; right. 


19 know, when Mr. Morris became president of the company, 


19 Q Didnt you feel that that was something that was 


2 there wasn't somebody who - well, when Mr. Morris ■• 


2 important to disclose to the new president? 


21 A There was no- 


21 A Oh, I thought that we -that that would not be 


22 Q -was hi. I presid • company, you 


22 an issue at all with the new president, that the new 




1 president would welcome that help. 


2 A No, not at all. 


2 Q Okay. 


3 Q Or anybody else, for that matter? 


3 A So it really wasn't an important issue one way or 


4 A Thai's correct. 


4 the other at this stage of the spec. 


5 This is, by i ' ■ ■ >! -son company. 


5 Q At least you thought it wasn't? 


6 Q faking a look at the client summary, the last 


6 A Tm sorry? 


7 paragraph on thai im)i< ; << ., u. ". ■ :■ have led liuvcrmo's 


7 Q At least you thought it wasn't? 


8 activities for the past 20 years. Do you sec that? 


8 A I still didn't hear what - 


9 A Yes. 


9 Q At least you thought it wasn't? 




10 A At least I didn't, yes. 


11 active management of the business and will transition to a 


11 THE WITNESS: You - you know, that's another 


12 role as investor and advisor to the management and the 


12 problem is, you know, the - off the record on this one. 


1 3 company's board consistent with representatives of the two 


1 3 (Discussion off the record.) 


14 families. Do you see that? 


14 BYMR.HADDAD: 


15 A Yes. 


15 Q Can you envision a circumstance in which -well, 


16 Q It goes on to say that the board has recently 


1 6 didn't you envision a circumstance in which a president 


1 7 confirmed his long-term commitment to the market, and we 


1 7 coming into this position would want to be the one in 


18 will recruit new leadership to manage the business. Do you 


1 8 charge of locating deals on behalf of the company? 


19 see that? 


19 A I did not focus on the fact that there would be 


20 A Yes, 


2 anybody filling this role who would have any concern about 


21 Q What did you feel was the purpose of this 


2 1 deals -- whoever found a deal, that - that they could 


22 position specification? 


22 bring it in and help bring to it fruition. Ijust -I 
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154 




156 


1 just had no thought that that would ever be an issue with 


1 




2 anybody. I really didn't. 


2 


years. 


3 Q Andso- 


3 


Q And maybe had some difficulty giving up his - 




4 


A That's correct, 


5 past at all. 


5 


Q - role in that job; correct? 


6 Q But you've been the president of the company for j 6 


A Right. 


1 the past 20 years; correct? 


" 


Q And isn't that, in fact, what happened here? 


8 A Right. 


8 


A No. 


9 Q Okay. You haven't - 


9 


Q No? 


10 A Been --yeah, I've been frustrated the other 


10 


A No. 


1 1 way, that I wanted people to go out and find deals and help 


11 


Q You never gave up the role, did you? 


12 me find deals and that - that we weren't finding as many 


12 


A I never was able to give up the role. 


13 aswewanted. I would - you know, that was more of the 13 


You - you mean the role or the title? There's a 


14 problem. 


14 


difference between a title and a role. 


15 Q Okay. So the concept of somebody coming in as 


15 




1 6 president and wanting to do things -- wanting to run the 


16 


give up the title. 


1 7 show in terms of locating deals and getting those deals and 


17 


Q You gave up the role immediately upon 


1 8 et cetera without interference or without somebody else 


18 


Mr. Morris's hiring? 




19 


A No. But -- but I -- whenever I was comfortable 


20 you? 


20 


that Jonathan could do that role properly, then I would be 


21 A That would have been a -if -if the person had 


21 


willing to give up that role to him. It wasn't immediately 


22 said that from th. I 1 would begin to 




upon hiring him. 


155 


x 


Q The role was supposed to change immediately upon 


2 Q And- 


hiring him; right? 


3 A )iy the way, that wasn't my impression of 


3 


A The title was to supposed change. 


4 Jonathan, but that's-. 


4 


Q The title was. But you were supposed to continue 


5 Q I'm sorry. What wasn't your impression of 


5 


doing the deals then? 

Q You were supposed to continue locating the deals, 


7 "T Tdid not have any impression that Jonathan's - 


7 6 


8 wanted to be the only guy who went out to do the deals. 1 


8 


even though Mr. Morris was the - 


9 didnt understand that at all. ; 9 


A No- 


10 Q Are you unaware of others such as Ms, LoPinto ~ 


10 


Q - president? 


11 I mean - sorry - Mr. LoPinto and Ms. Pearcy having some 


11 


A - Mr. Morris was to locate the deals. 


1 2 concerns about how you would handle giving up management of 


12 




13 the functions of the president of this company? 


13 


A No~ 


1 4 MR. SMITH: Is the question. Is he aware of that? 


14 


Q - trying to get good deals? 


1 5 because you said, Is he unaware of - 


15 


A - 1 did very little to locate the deals. 


16 BYMR.HADDAD: 


16 


Q But you did try to locate some deals, didn't you? 


17 Q Are you aware of that? 


17 




18 A I'm aware that they raised that question. 


18 


Jonathan, yes. 


19 Q Okay. Why do you think that question was raised? 


19 


Q Really? 


20 A Ifs a logical question when someone's been in 20 


But without Mr. Morris's knowledge? 


21 thejobfor20 years. | 21 


A No. Mr. Morris found out about it, about - 


22 Q And why is it a logical question? i 22 


every time that I met with someone that I thought there was 
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aing deals? 

| Servicing old deals? 



. I continued to participate in management of the 
! Okay. Wasn't the point of your retirement to 



active management? 

A Eventually, but not right way. Remember, Tr 
full-time employed until year end. 



, Primarily in servicing the existing de 



12 Q And you felt that it would « it's appropriate to 

13 do that, even if he didn't want you to? 

1 5 perform that properly, I think that's - that's true. 

16 Q It sounds like you were pretty much running th 



were taking place. And these were deals ft 
closed. 

And the agreement was with Jonatha 

were selling. And it i 

Q Uh-huh. 

A But I was hoping that he would havi 



5 Q Ma bit confused because I thought that you 

3 there, it was your job to maintain the existing sort of 

5 operations, the existing deals. 

) A That was the agreement we made. There were a 

L number of deals that we had that were being sold. And 

2 selling would take place about by year end, and so I was 
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1 conducting those sales operations. We both agreed that was 


1 was on some sort of cursory basis, in my view. 


2 the thing - 


2 MR. HADDAD: Mark this as Exhibit 10, please. 


3 Q Uh-huh. 


3 (The memorandum dated 9/1 9/05 was marked 


4 A -that was proper for me to do that and have 


4 Plaintiffs Exhibit No. 10 for identification.) 




5 BY MR. HADDAD: 


6 Q And so why is it that you -I mean is that what 


6 Q Mr. Gardner, you've been handed what's been 


7 you're referring to with Jonathan not getting involved in 


7 marked as Exhibit 1 0. If s a memo you prepared to 


8 that, that concerned you? 


8 Mr. Tjaden on September 19th, 2005. 


9 A Well, there were, you know, understanding the 


9 Do you recognize this document? 




10 (The witness reviewed document.) 


11 history of the business; and Jonathan seemed to have very 


11 A Yes. 






13 the past. 


13 A To make sure that there was a good understanding 






15 didn't understand? 


15 arrangement was between he and 1 going forward and then 


16 MR. SMITH: I think you're not giving John enough 


16 later for us to make sure that this is - if he and I 


1 7 time the get his full answer out. 


17 agreed, that this would -we would put this in place. You 


18 Were you done? 




1 9 Can we read back that last question and his 


19 would be the way we would go forward. 


20 answer? If he's done, he's done. I just thought he wasn't 


20 Q Why did this - who requested this? Did 


21 done 


21 Mr. Tjaden request this? 


2 2 (The record was read by the court reporter.) 


22 A I think he and I both talked about writing 


1 A There were other aspects of the business that I 


1 something down so that wc were both in agreement with what 


2 was concerned whether Jonathan was getting deeply involved 


2 we're talking about. 


3 in as well. 


3 Q Uh-huh. 


4 BY MR HADDAD: 


4 Why September 1 9th? Why not before you hired 


5 Q Okay. What were those' 


5 Mr. Morris? 


6 A The -a lot ofthe financial reporting aspects 


6 A 1 don't know. 


7 ofthe business 


7 Q Well, did anything occur that caused this to be 


8 Q Okay. And what discussions did you have with 


8 prepared around that time versus at an earlier time? 


9 Jonathan about that? 


9 A No. I think we were just thinking through the 


10 A Well, we were -in preparing the board package. 


10 process and this is when it occurred. 


11 1 was trying to get Jonathan a lot more involved in 


11 Q You were thinking through what process? 


1 2 understanding the finances, where they came from, how they 


12 A The process of my future role. 


1 3 came about; and he seemed reluctant to want to do that 


13 Q Wasn't that something that should have been 


14 Q Okay. Well, what did he say, "Idont want to 


14 thought of befoa y • ' hired >i : ir 1; ' ofacompany? 


15 look at these"? 


15 A It was thought of, and this is an outline that 


16 A Yeah. Or, you know, didn't seem to, you know, 


1 6 writes down the thoughts that wc had had. 


17 want to pay attention to them. 


17 Q Okay. So arc these thoughts that you had had 


18 Q Well, what did he do exactly? 


18 before hiring Mr. Morris? 


19 A He, you know, just resisted. 


19 A I can't remember when - the? spedlie details. 


2 Q So he refused to look at what you were showing 


20 but the concepts \*< ! .! i • its we had. But the 


21 him? 


2 1 specific details, like the amount ofthe salary and all of 


22 A He was reluctant to look at it. If he did, it 





MDW Court Reporting, Inc. (703) 591-2341 



Case 1:06-cv-01 131 -HHK Document 32-6 Filed 02/07/2007 Page43of100 
Morris vs. Buvermo Deposition of J. Gardner 10/26/06 




Q Okay. So at the time you i 
believed that you were the president of Br 
) A No; in fact, I was the president of Buvermo. 
I Q Okay. Well- 
! A I was the legal president of Buvermo. 

5 Q When was that request made to you? And I'm 

' talking about -- your contending that Jonathan requested 

i that he not be the president of the company? 
i A That he not have the official title as president; 



I want to have the official title of president of 
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Q -correct? 


1 <You knew Mr. Morris 


A And our intent initially was that he would have 


2 identifying him as president 


actually been named president of Buvermo. But Jonathan 


3 A Yes. And I agreed to 


didn't want that to happen because of these other issues, 


4 Q Uh-huh. 


and so that's why I kept the title. 


5 And you also knew he 


Q Uh-huh. 


6 himself as president? 


And so you kept business cards with - 


7 A Yes. 


identifying you as president? 




A I don't think my business cards identified me as 


9 A Yes. 




10 Q Paragraph two says, 


Q Uh-huh. 


11 Do you see that? 


Does anything that you - do you recall signing 


12 A Yes. 


one document identifying yourself as president during 




this- 


14 half-time and will change m 


A Any document that had been to be signed for 


15 the role filled by Chris." 


Buvermo, I signed as president - 


16 A Right. 


Q Uh-huh. 


17 Q Uh-huh. 



L that we've exchanged in thi 



;re going to change from - were you go; 



. identified yourself as president of the company? 
: MR. SMITH: Can you repeat that question? 



Q Whatcircu 


mslan 


es changed -- I'm 








A We ended 




c cil-J ol tic; yCdf. 


e role so thai l» 


ouldc 


ntinueonasprim 


being the prima 


ypers 


on responsible for 








Q Okay. Giv 


ntha 


it's your contentio 



MR. SMITH: Object to form. 



Q -- and identified yourself as such' 
A I could well have. I don't know, 
know, it's not ~ not something I focused 
22 Q Uh-huh. 



e's not a lot of things the preside 
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1 outside world in supporting -- we said, you know, 


1 say, "John, you are no longer employed." And my 


2 "Jonathan, you act" -- "you know, you're" -- "you're to ac 


2 understanding would be that that would have stopped this 


3 as the president; the world is to perceive you as the 


3 operation. 


4 president of Buvermo." 


4 This is what our intent is going forward. And if 


5 BYMR.HADDAD: 


5 that had happened, then we would have had the FPEP option 


6 Q And for all intents and purposes, you considered 


6 available either to me or to Joost, as is provided. So 


7 him the president as well? 




8 A Yes. 


8 understanding is that this would not void that. 


9 Q And that was throughout his employment with -- 


9 Q You by virtue of your employment with Buvermo and 


10 A Yes. 


10 your membership, I suppose, in FPEP, had acquired rights to 


11 Q -- Buvermo? 


11 obtain an FPEP promote - 


1 2 You also considered him an employee throughout 


12 A That's correct. 


13 his employment at Buvermo? 


13 Q -promote; correct? 


14 A I didn't -- 1 knew he was not an employee because 


14 And the FPEP operating agreement as currently 


15 he had -we had this contract relationship. So he really 


1 5 drafted contains a redemption provision which allows the 


16 wasn't an employee. 


1 6 company to redeem your membership interests - 


17 Q I see. 


17 A Right 


18 A I mean I knew that. But that was — seemed to be 


18 Q -in the event that you discontinue your 


1 9 something that we both felt was acceptable. 


19 employment with Buvermo? 


20 Q And despite knowing that he wasn't an employee, 


20 A Right. 


21 you referred to him- to employing it! n-jyU< ruships in j ;- 


2 1 Q Okay. So my question to you is: Was that 


_ , rati nl .i ■. 


22 somell ' < ,-,<,, 


1 A I think that we terminated any -cither 


1 negotiated for a three-year term of employment here? 




2 A No. 


3 if there were any. To the extent there was employment, to 


3 Q Okay. So did you have any understanding as (o 


4 the extent there was contract, we were terminating both. 


4 when your FPliP membership interest would be redeemed - 


5 Q Why is it that . :.i luid -•:> int .est in continuing 




6 your employment witl i i 


6 A My understanding - 


7 after March 31, 2006? 




8 A Well, that was the deal that we made and that's 


8 BYMR.HADDAD: 


9 the deal I made with Joost. 




10 Q Uh-huh. 


10 THE COURT REPORTER: -finish. 


11 But why? 


11 BYMR.HADDAD: 


12 A Why? Well, this is - I'll tell you why. I 


12 Q -under terms of this memorandum? 


1 3 retained employee benefits; I retained health insurance; I 


13 A My understanding was that this memorandum itself 


14 retained 401(k); and I get a salary of 150-, 125-, and 


14 was a measure of the current intention of me and the 


15 100-. 


15 current intention of Fidelio; but that if those intentions 


16 Q Was that in any way intended also to extend 


16 changed, that that -- you know, if- for instance, if 


17 the - any redemption of your FPEP promote interest? 


17 Fidelio decided that they wanted to terminate my employment 


18 A FPEP promote is different than this. 


18 on a given date, they could do that. And then at that 


1 9 And, by the way, these periods do not change the 


1 9 point, the FPEP agreement would come into play. 


20 at-will nature of my employment. This is my intention, and 


2 That was my understanding of the - on both 


21 this is Joost's intention. 


21 sides. See, I could have left earlier than this; and it 




22 would have occurred. And they could have asked me to 
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1 ve and it wo ldh d w 11 That th wa 


1 Q - Reston » 


2 the deal ~ 


2 A No. 


3 Q Uh-huh. 


3 I have- I've invested capital - 


4 A -was set up. 


4 Q You need to let me finish. 


5 But this is our current intention. 


5 A I'm sorry. 


6 Q Your current intention is to remain there for 


6 THE COURT REPORTER: Please. 


7 three years? 


7 BY MR.HADDAD: 


8 A Yes. 


8 Q You don't have an FPEP promote in Spotswood or 


9 Q And- 


9 Reston? 


10 A And for them to ask me -want me to retain -- 


10 A That is correct. 


11 be there for three years. 


11 Q Okay. Go ahead. 


12 MR. SMITH: When you reach a good stopping point, 


12 A There are -in that new Reston deal -I have my 


13 can wejust take a break? 


13 old FPEP promotes in the old Reston deals. But in the new 


14 MR.HADDAD: Yeah. Let me just finish this 


1 4 Reston, which is the Reston International Center - 


15 document here. 


15 Q Comet. 


16 MR. SMITH: That's fine. 




17 BY MR.HADDAD: 


17 Q Uh-huh. 




18 A -I don't have a promote in that or Spotswood 


1 9 says, "Any extension beyond the end of the three-year 


19 Q But you've invested - you've made a capital 




20 contribution to both these deals? 


21 A Right. 


21 A The 2 and a half percent capital contribution, 


22 3 Sothereissposrtl 


22 yes. 


1 you're going to extend your employment even further, huh? 


1 Q ^^ nde ending tot you have to"' 


2 A Yeah. 




3 Q And that's something (hat - is that something 


3 and a half percent? 


4 that you would like to have happen? 


4 A The agreement -my understanding of the 


5 A No. HI wait three yea** ;md see, and they'll 


5 agreement is that I can elect up to 2 and a half percent. 


6 wait until three years and sec. But it has to be on both 


6 If I choose a lower amount than 2 and a half percent, then 


7 parties' agreement. 


7 that lower amount would then apply also to any additional 


8 And all this is saying is that we'll talk about 


8 deals. 


9 it when we get to the end. And you don't even need that 


9 Q I see. 


1 sentence, actually; but I thought for some reason it should 


10 So is that what "on a nonselective basis" means? 


11 be-. 


11 A That's correct. What it means is you can't 


12 Q Paragraph 6 says, "After the end" - "year end 


12 cherry-pick. I can't say, "I like that deal, and I want to 


13 2005 I will give up my FPEP promote interests for projects 


13 invest in that; but I don't like this deal, and I don't 


1 4 originated after that time, but will retain the option to 


14 want to invest in that." 


1 5 invest capital pro rata through FPEP for future projects." 


15 Q What ifyou- what ifa great deal comes along, 


16 Have you done that? 


1 6 say, Reston International Center. Let's assume it's a 


17 A Yes. 


17 great deal; and you do, in fact, invest 2.5 percent. 


18 Q Okay. So you haven't -you don't have an FPEP 


18 Does that mean that for every deal from that 


19 promote in any ~ 


1 9 point forward you have to invest 2.5 percent? 


20 A No. 


20 A No. What it means is I have the option in 


21 Q -in either the Spotswood or the ~ 


21 each - in a future deal. But if I chose in the next deal 


22 A No- 


22 to do 2, then every deal thereafter I could - 1 would have 
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1 to stay at 2 


1 Q Okay And so it's either -from that point on 


2 Q I see. 


2 it's either 2 percent or nothing? 


3 So it has to be - so the "nonselective basis" 


3 A Yeah. 


4 means percentage-wise? 


4 Q And if it's nothing, then ifs- you - 


5 A Yes. 


5 A And that's always subject to -I could -and if 


6 Q You can select deal to deal, whether or not ~ 


6 I could convince them that I wasn't cherry-picking or 


7 A No- 


7 something else was happening, I'm sure they would listen to 


8 Q -to pass? 


8 that argument. 


9 A --no. I -- 1 --let's see. 


9 Q Okay. And is that your understanding of what was 


10 If I chose not to invest in a deal, I would read 


10 offered to Jonathan Morris as well? 


1 1 that as zero percent, which means I could no ~ no longer 


11 A Yes. 


12 invest further. 


12 Q Paragraph 7 -and then we'll take a break -of 


13 Q I see. 


13 this Exhibit 1 says, "We will terminate the agreement for 


14 So let's say we have a sequence of five deals. 


14 FPEP to share in shortfalls and profits from November 


15 The first deal you don't invest anything. That means 


15 properties effective year end 2005. Any amount thai I am 


1 6 you're forever precluded from investing. 




17 A I could go back to the partners and argue but ~ 


17 after actual 2005 results are available." 


18 but, you know -- 


18 It seems to me - correct me if rm wrong - that 


19 Q Okay. 


1 9 this is referring to something other than your H>KP 


20 A -itwouldbe-itwouldbeonacase-by-oaso 


20 promotes. Correct? 


21 basis. 


21 A Yes. 


22 But I'd have to have a good argument because the) 


22 In fact, if- ifyou have that sheet that has 


1 don't like the fact -they -they want this as an entire 


1 the four signatures on the bottom - 


2 portfolio. They want you to manage the entire portfolio. 


2 Q Okay. Thai refers lo thai •• 


3 They don't want it to be depender. ... !■ 


3 A Right. 


4 really want me to act like them. That's the fiduciary 


4 Q -to this proposed revisions to the FPKP promote 


5 again. This is a - if s to keep me acting like them. 


5 structure for future projects? 


6 Q Okay. But if you did invest 2.5 percent in the 


6 A This item 3 is the item that governs -that 


7 first deal and then invested zero in the second deal, then 


7 concerns this. So this - this here (indicaling) describes 


8 your understanding would be subject to -- absent any 


8 what we're talking about ■- 


9 further agreement with the partners, that you would no 


9 Q Okay. 


10 longer have a right to invest in (he third, fourth, or 


10 A -in item 7. 


11 fifth deal? 




12 A That's correct. 


12 .myiSiingfn do witii flu- rcdaii^iion :( yr>in i I 1 ;:!' manbciship 


13 Q Okay. On the other hand, ifyou invested- 


13 interest/ 




14 A No.no. This was really ii separate transaction 


15 you then be able to invest anything other than 2 percent in 


15 that took place apart from the formal FPKP agreement. 


16 the second deal? 


16 MR.HADDAD: Okay. Let's lake a break Five 


17 A Same rule would apply. 


17 minutes? 


18 Q So it would be fixed at 2 percent? 


18 THE WITNESS: Okay. 


19 A Yeah, it would -then I would have -you know 


19 (Whereupon, a brief recess was taken.) 




20 BY MR.HADDAD: 


21 2, and now I don't have the option to go back. That would 


21 Q Did you run the items on this memorandum by 


22 be cherry-picking again. 


22 Jonathan Morris? 
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1 A IdidnotbeforeIwrotethememo , gavehim 186 


1 that you were interested in? 


2 the memo afterwards. 


2 A We did not think at all in terms of commitment. 


3 Q Didn't you think it would be important to get his 


3 We thought more in terms of intent. 


4 thoughts on these things before submitting the memo? 


4 And I think the partners - one of the questions 


5 A No. These were -this was really the deal 




6 between me and Fidelio. 


6 was in the process of selling a large amount of their 


7 Q You hired Equinox in 2005 to conduct the 


7 portfolio, particularly since the market was so high, is - 


8 executive search for you -- 


8 is: Is Fidelio going to be around in the future? 


9 A Yes. 


9 And so we thought it was important to let people 


10 Q - to find your replacement as president of 


1 know that the intent of the partners, assuming the market 






12 A Yes. 


■12 And I think in that same vein we were looking for 


13 Q And why did you decide on Equinox? 


1 3 intent with someone else. Like, for instance, if Jonathan 


14 A I had known Marsha Pearcy for about 20 years. 


1 4 had said, "Boy, you know, I want to be in Florida in two 


1 5 And she had been involved, when she worked at another firm, 


1 5 years retired," then that would be important information 


1 6 in doing several searches both when I was at Saul and also 


16 for us to know. 


17 early on at Fidelio. And so I'd had experience with her. 


17 And that could have been his case. You know, 


18 And I had known Tony LoPinto, but not in a search 


1 8 very likely he could said, "Look, I only want to do this 


19 capacity. 


19 for two years; and then I want to retire." And then we'd 


20 Q Okay. Did you know -other than a professional 


2 say, "Well, that intention" - "we may" - "you know, you 


2 1 relationship with Ms. Pearcy, did you have any sort of - 


21 may change your mind later on." But that intention right 


,, >u friend! .nth it that f , of thing 


2 2 now would be important for us to know - 


1 A No no We were ~ 


1 Q Uh-huh 


2 Q Okay. 


2 A -just like it would be important for Jonathan 


3 A --we were --we were business friends. I 


3 to know arc wc planning on liquidating and being out of the 




4 market two years from now. 


5 a business capacity. 


5 But those were all intentions based upon future 


6 Q And what qualities were you looking for in a 






7 all commitments. 


8 A Well, we --what we tried to do was outline those 


8 Q Uh-huh. 


9 qualities in that job description. We tried to capture it 


9 And how long of a -sort of how long of an 


10 as best we could. I'm not sure we did it 100 percent. 


1 intention in terms of time limits were you looking for in 


11 But, you know, we were clearly looking for 


1 1 somebody - 


1 2 someone who primarily understood that fiduciary role, 


12 A Well, our partners wanted to invest for the long 


1 3 understood Fidelio and its place in the marketplace; and 


13 term; and they defined it 10 to 20 years. Andwcsurely 


14 had both the skills, the reputation, and the background, 


14 wanted someone who was willing to be in business that long. 


1 5 particularly in the local market, to help us continue our 


15 And if they werenl, then we should know that. 


1 6 program for a long period of time. 


1 6 You know, that 1 s not to say we wouldn't have 


17 Q Uh-huh. 


17 hired somebody differently. But that was sort of the - 


18 And you mentioned earlier about Buvermo was 


18 the nature of the intention discussions, on both sides. It 


1 9 interested in hiring somebody for -- sort of to take the 


19 went on both sides. 


20 reins for some time to come? 


20 But our guys, by the way, were in no intention 


21 A Yes. 


2 1 guaranteeing that they were going to be there that time. 


22 Q Okay. So was a long erm co n n tine t o neth g 


22 They just- that's not -not part of discussion. And in 
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company through the age off 



* him, "Hey, we're looking foi 



s: If you're selling a lot of your p] 



ipression that Jonathan 
ke this for an extended 
■ were there and if things 



ore me, as with -- as I've said earlier. And I thought 
I was important for each of the candidates to hear. 






9 available for those periods of time. And that really 

seemed to be the only important issue in my mind. 

1 Q Those periods of time - 

2 A Were extended. I don't - you know, I dont know 



Q Okay. And so, therefore, they agreed to the 

1 provision in paragraph 3 which states that you will 

2 continue as an employee of Buvermo Properties, Inc. , j 
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March 


1,2006, for 


period of three year 




A 


Right. 








Ve have made 


a modification to thi 


agreement. 


Andth 


modification 


sasically agreed that 


I would receive 


full-time salary until 


August 15th, when w 


e hired Laurey. 


Sobasi 


ally I went back to work full-time 


romtheendof 


March 


intilnow.wh 


n Jon- - when - wh 


nlwastheonl 



1 Q So - I'm sorry. So then the March 3 1 date 

2 changed to August 1 5th? 

3 A August 15th. 

4 Q And so your agreement with Buvermo is to a 

5 your employment there for a period of three years fro 

6 August 15th-- 

7 A Yes- 

3 Q -2006? 

3 Q Okay. And I believe you tc t fed rl er th t 



Q Okay. And that's b 



ltd stop, and everything 



Q Okay. Did Mr. Morri 



Now, you know, I would fully expect for this to 
be honored because I fully expect the circumstances to 
such that I will continue to do this and they will contin 
to as well. But if the circumstances changed, then I th 



3 been a guarantee of employment? 

4 A Well, it depends on what the conditions were, 

7 as I have. This is my understanding with Joost and Andre, 
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Q Yet you envisioned all throughout 



Q And your -- tine. 



not prepared to make a _ 






i But that was very differ* 

i his offer letter, and I'd need to 

Q Well, how was it differ 



I a Florida resident until r 



A I -- Jonathan might have said that; and I might 
have just said, "Okay. That's fine." We all say things 
like that. But you know, that would clearly be dependent 



as employed. I can't remem' 
t it would have been after yo 



9 But I dont recall ever - 1 dont recall a 

statement like that. And if I did, I would put no stock in 

1 it because that's not - you know, people can say those 

2 things. But, you know, things change. All kinds of things 
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1 he had a lace here 


1 to Ms. Pearcy with the - with an attachment titled 


2 And one of the things I asked him is, "Jonathan, 


2 "Jim Smith Offer". Do you see that? 


3 what's your intent about Florida versus here?" And he 


3 (The witness reviewed document.) 


4 says, "No. I intend to live here. This is going to be my 


4 A Yes. 


5 primary residence. I" -- "in fact, I'm looking to buy a 


5 Q And you write to her that, "Attached is an 


6 bigger place. I really like it here and all" - because we 


6 outline of the offer which Joost, Jim Smith, and I 


7 didn't want someone who was, you know, commuting from 


7 discussed. This is subject to confirmation with Andre. " 


8 Florida. That would - that would not have worked for us. 


8 And attached to that is the terms -is a 


9 Q So- 


9 document titled "Terms of Offer, Jim Smith"? 


10 MR. SMITH: I'm going to object to your question 


10 A Yes. 


11 right before his answer. I didn't get a chance to jump in. 


11 Q Okay. And is this what you recall generally 


12 Object to form. 


12 being offered to - 


13 MR.HADDAD: What's the basis for your objection 


13 A Yes. 


14 on that one? 


14 Q -Mr. Smith? 


1 5 MR. SMITH: Because I think you made some 


15 A Yeah. Item - item 6 is what to - 1 was 


1 6 statements that were purportedly based on fact that aren't 


16 referring to. 


17 in the record. I think you said something about Jonathan's 


17 Q Item 6 is the employment guarantee? 


18 retiring to Florida in two years. I don't think that was 


18 A Yeah. 


1 9 the testimony, so fm just going to object on that basis. 


19 And I had - this is my recollection of the 


20 MR.HADDAD: Okay. 


20 discussions we had with Jim. And this was done primarily 


21 BY MR.HADDAD: 


2 1 because Jim had an existing job, he was moving his family 


22 Q And so- to .wry V, wily, ur testimony that 


22 from Wash- fi ■ 1 ington, and he didn't 


1 you did in fact make a guarantee „f- 


1 want to relocate wUhout some assurance thai lie could be 


2 A I-we- 


2 here for a while. 


3 MR. SMITH: Hold on. Let him finish his 


3 Plus he was talking to other people in the 


4 question. 


4 marketplace, and - und so we fell this was appropriate. 


5 THE COURT REPORTER: Please. 


5 And - and Mr. Smith had a - we thought he was a very 


6 BY MR.HADDAD: 


6 excellent candidate and someone we really wanted lo hue 


7 Q Was it your testimony that you did, in fact, 


7 Unfortunately, he had accepted a job oiler somewhere else 


8 offer a guaranteed term or at least a guaranteed salary 


8 Bui these circumstances were a lot differenl than 


9 term to Mr. Smith? 


9 with Jonathan because he - he had a family he was moving, 


10 A We offered to Mr. Smith what was outlined, 


10 he was moving them from Atlanta, he had to buy a house, all 


11 that -maybe it was not an offer letter. But there was a 


11 of those things. Whereas, Jonathan was living here; he 


12 memo that I think I'd written to his - John (sic). And 


12 was - wasn't - wasn't having to give up a job; and it 


13 whatever the terms are is what we offered him. 


1 3 didn't - you know, so he didn't really need these things. 


1 4 I'd have to refresh my memory. I think you have 


1 4 And these were things that Smith felt was 


15 a copy of it, if you want to - 


1 S important, which we agreed to, which Jonathan didn't - 


16 Q Ido. 


16 didn't request. 


17 MR.HADDAD: Exhibit 11, please. 


17 Q Uh-huh. 


1 8 (The e-mail dated 4/1 5/06 was marked Plaintiffs 


1 8 So Mr. Smith turned down your offer? 


1 9 Exhibit No. 1 1 for identification,) 


19 A Yes. 


20 BY MR.HADDAD: 


20 Q And your formal offer did include an employment 


21 Q You've been handed what's been marked as 


21 guarantee? 


2 2 Exhibit 1 1 to your deposition. This is an e-mail from you 


22 A We never made a formal offer because he -we 
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1 never otto that oint 


1 O But ou would have liked to have seen him - 


2 Q I see. 


2 A Well, I don't know. I had some of the same ~ 


3 A But it -but we would have -had he have 


3 Q Sir, you have to let me finish my question. 


4 accepted our terms, then we would have - have agreed to 


4 A I -yeah. 


5 this. 


5 Q And I'm sorry to cut you off. 


6 Q He dropped out of the race before it got to that 


6 A No.no. I--I-- 


7 point? 


7 Q You would have liked to have seen him succeed you 


8 A Yes. 


8 as the president of the company; isn't that right? 




9 A Not necessarily. No. I think that some of the 






11 A Yes.-- 


11 shared. And I think that I was pleased for both Fidelio 


12 Q Okay. 


1 2 and for Mr. Bonacci. And I -- and for JBG I think that was 


13 A -we took him to Holland. 


13 a very good fit; so I was very pleased with the outcome of 


14 Q Did you send any other individuals to Holland for 


14 that. 


15 an interview? 


15 Q Okay. Your interviews -how many interviews did 


16 A I don't think so. 


16 you have with Mr. Morris? 


17 Q Did you have a preference for somebody that you 


17 A .Whew. Five or six. I don't remember. 


18 wanted to hire? 


18 Q Okay. Where did they occur? 


19 A Well, I had a preference for each person that we 


19 A All -almost all cither in -in the D.C; area, 


20 made an offer to, yes. I mean I had a preference for Smith 


2 cither at - a lot of times at the - at the hotel where 


2 1 and ultimately had a preference for - for Jonathan. 


21 his residence is, the ~ 


22 Q Was Mi L< i. i . Uered for that 


22 Q The Ritz-Carlton? 


1 position? 


1 A -the Ritz-Carlton. 


2 A Mr. Bonacci left the company about two years - a 


2 Q Okay. Aside from the Ritz-Carlton, where else do 


3 year, two years previously. There was - for a long time 


3 you recall meeting with him? 


4 the question was: Could he play this role? And I think 


4 A I saw him at the -we had rented an apartment, 


5 that the Fidelio partners did not feel confident that he 


5 my wife and I, temporarily on - at 2401 Perm. 


6 could. 


6 Q In the District? 


7 Q Uh-huh. 


7 A In the District. 


8 A And 1 was -told Mr. Bonacci that I would be 


8 Q Okay. 


9 happy to work with him along that line, but he had to 


9 A And then at our office, the- 1901 North Moore. 


10 understand that. And then he had an opportunity to go to 


10 Q You had an interview with him at your office? 


1 1 one of our developer clients. 


11 A I believe so. 


12 Q JBG? 


12 Q Okay. 


13 A JBG. 


13 A I'm sure that - 1 think I did. I don't recall 


14 And Steve and I talked a lot at length as to 


14 specifically. 


1 5 which of those fit better. And I told Mr. Bonacci that, 


15 Q You're not certain? 


1 6 you know, it could well be he could stay with us; but he'd 


16 A No. 


1 7 have to understand that was the partners' frame of mind and 


17 Q Okay. Did you retain any of your notes from your 


1 8 he'd have to consider that in looking at this other option. 


18 interviews with him? 


1 9 Ultimately I think he made the right choice - 


19 A No. 


20 Q Uh-huh. 


20 Q Okay. Did you take any notes - 


21 A -to go to JBG, and I supported him in that as 


21 A No. 


22 well. 


22 Q -in your interviews with him? 
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We've talked a little bit before about what 

interviews regarding what his compensation would 

Q Okay. And the compensation structure? 

A Yes. 

Q And that he would be not only paid a base i 

A Yes. 



15.5 percent of what's remaining? 

id this was as of February 6th of 2002? 



be the best way for me to 



5 MR. HADDAD: Can we mark this a 

6 (The FPEP promote structure revisio: 

7 marked Plaintiffs Exhibit No. 1 2 foi 



A --about that. 
But I don't recall 



anything that - that was materially di 



A Whew. I think I might have. And I think tha 
generally what I said is what's written in the offer 
letter, that he would have the same promote that I we 



. It's titled, "Proposed Re 
! for Future Projects." 



ovided to me today. 



lat promote percentage you v 



.5 Q Okay. And why do you think that? 

17 Q Do you recall ever mentioning to - d 
ever telling Mr. Morris that your promote pel 
actually 15.5 percent? 



srs bought out his 2 and a half percent 
o. They paid money and they kept that. 
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1 


whole 15 and a half. 


2 Now, what we had at this time is we were 


2 


And so we haven't decided yet whether they will 


3 agreeing - this was when we were moving Mr. Bonacci more 


3 


give me the benefit of that as well or they will keep the 


4 and more into the responsible role. So we were phasing - 


4 


entire benefit. I'll have to pay 1 5 and a half against 1 5 


5 cutting my percentage back and his up. And thaf s why the 


5 


and a half, but they'll keep the difference between 12 and 


6 75, 25, and the 66. So he went from - 1 went from 13-1 


S 


1 3 . We have to negotiate that yet. 




7 


Q Okay. All right. You'vejusttoldmealot 


8 halfto75anddowntothe66. 


8 


about, you know, what's been - what was purchased from 




9 


Bonacci and what the structure is now with Mr. - 


1 would go back up to 1 3, with Fidelio retaining that extra 


10 


A Right - 


1 1 either because they needed it for other employees if 




Q - Millspaugh - 


1 2 someone else came in, in the future or they would jusl not 


12 


A -the intent. 


13 grant that. So this was - this sharing ratio was there at 


13 


Q -having 12 percent. 


14 the time there were two of us, with mc getting only 13. 


14 


Where - is that documented anywhere? 


15 And Fidelio's thought was that: That what's you 


15 


A Well, the -what's documented with 


16 need for me. They wanted room for someone else. They 


If 


Mr. Millspaugh is the 12 percent, which is in his offer 


1 7 didn't want to go above 1 5 and a half in any case ■• 


17 


letter, which I think you also have a copy of. 


18 Q Uh-huh. 


18 


Q Okay. 


19 A -and no more than 13 for me. 








20 




2 1 you'll see my ratio goes from 1 3 all the way down to lower 


21 


intention would have been that Mr. Morris would have 


,n • n k, .,«,.!> ,. . . 


22 


stepped into my 1 3-percent position. 


1 comes back u That's wh it doesn't o above 13 


j 




2 Q Uh-huh. 


2 


represented to him- 


3 A And, in fact, for Mr. Millspaugh, they felt (hat 


3 


A That's right. Thaf s when - when the language 


4 12 was more appropriate than 13. And that's why his 


5 


Q rm~ 


6 And then Fidelio, in effect, retains - they - 


6 


A But the intent of taking over Mr. Gardner's 


7 they just have not - what - if there was - ifhc and I 


7 


position was the 13 percent. 




8 


Q Okay. 


9 would not be 1 5 and a half. It would be 1 2, and it would 


9 




10 be split 12 and zero. 


10 


showed him about Mr. Bonacci and explained all of that, the 


11 Q Uh-huh. 


11 


13 and 15 and a half. 


12 A So does that-? 


12 


Q According to this document, Exhibit 1 1 , when 




13 


we - in 2004 you were entitled to 66 and two-thirds of the 


14 12 percent and- 


14 


15 and a half percent? 


15 A There is no other. 


15 


A Right; I don't - 1 don't know if we ever got to 


16 Q There is no other? 


16 


that step because Mr. Bonacci left about that time. 


17 A There is no other. 


17 


Q Okay. Fine. 


18 Q Not even Fidelio, not even FP1P-FPMI or » 


18 


Do we have anything after this which says again 




19 


that your interest has now changed to 1 3 percent? 


2 yet is whether Fidelio keeps that phantom piece, because my 


20 


A What we need to do is go back and check the - 




21 


the place it would be would be in the - the - you know, 


2 2 but also - my - my capital position is subject to the 


22 


the specific property designations. 
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1 And whether we put it there specifically or not 




2 or whether there is another note somewhere else in one of 


2 Q I'm talking about before his employment. 


3 our agreements, I'd have to go back and see. 


3 A Oh, before his employment. 


4 But what we do is each time we do a financial 




5 projection, we put those numbers in. And we're -- we go 


5 went through and I said, "The maximum amount is 1 5 and a 


6 over those with our partners, so they're well aware of the 


6 half, and I've gotten 13; and there's 2 and a half that 


7 percentages. 


7 Mr. Bonacci had had previously, which Fidelio had owned." 


8 Q Do you have any idea how Mr. Morris came up with 


8 And, in fact, when we talked about him entering 


9 the notion that he was being offered a 1 5-point - that 


9 into the 2 and a half percent on the existing deals, that 


10 your promote was worth the entire 15.5 percent that was ~ 


1 was picking up Mr. Bonacoi's piece that Fidelio owned. 


11 A The -- the only place that I believe that 




12 Mr. Morris might have gotten that idea is when we did 


12 him; the 15 and ahalf, the 13, the 2 and a half. 


1 3 financial projections for Spotswood, we put in 1 5 and a 


13 MR. HADDAD: Lef s mark this as Exhibit 1 3, 


14 half percent there. 


14 please. 






16 I wasn't focusing on it very much. I wasnt thinking about 


16 ExhibitNo. 13 for identification.) 


17 it a lot because we were really running the test to see if 


17 BY MR. HADDAD: 


18 the deal worked. But it was a mistake. You know, we just 


18 Q You've been handed whafs been marked as 


19 put it in the wrong place. And that's my - my guess as to 


19 Exhibit 13 to your deposition. Do you recognize this ~ 


20 where he got that. 


20 (The witness reviewed document.) 


2 1 But that had never been what - in order for it 


21 A Yes. 




22 Q -letter? 


1 letter;andrdneverhadl5andahalfpercent.Andthe„ "' 


1 And this is a letter that on authored is that 


2 it would have to be agreed to by Fidelio and in the 


2 correct? 


3 property agreement. So that really was a mistake. And 


3 A Yes. 


4 he - he saw that, and I didn't point it out. And that's 


4 Q And it memorializes a purchase by FP Investments, 


5 my error for not -not doing that. 


5 Inc., of Mr. Bonacci's entire partnership interest. 


6 But I really didn't think it had any relevance 


6 A Yes. 


7 because it wasnt -- you know, it \vm. noi foir.is'cn- rl. 


7 Q What partnership interest? 


8 the offer letter, which is what would have governed. 


8 A 'litis is his FP Executive Partners interest. 


9 And I don't know. He may have gotten it 


9 Q Okay. Really what you meant to say was 


1 somewhere else. But that would be my - my guess as to 


10 membership interest? 


11 where it came from. 


11 A That's what we meant to say, yes. 


12 And it was really an error, and it wasn't 


12 Q Okay. So it's FPI, or FP Investments, that 




13 acquired his interests? 


1 4 any agreements we'd all had, and really inconsistent with 


14 A Yes. 


15 the overall, you know, philosophy of the way we do things. 


1 5 That's in accordance with the agreement. 


16 Q. So your recollection, then, is that •- you have a 


16 Q All right. 


17 spuific recolleUioii of telling him that, "Your promote 


17 A The money comes from Fidelio, but this is the 


18 interest is 13 percent"? 


18 purchasing entity. 


19 A I~Idon'tspecifica!lyrecalll3,butI 


19 Q All right. And was the- I'm almost certain I 


2 specifically recall saying, "Ifs equal to my interest." 


2 know the answer to this question, but let me just put it 


2 1 And - and he knew what my interest was. I mean, you know, 


21 this way: The operating agreement was never amended to 




22 reflect this change? 
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222 


224 


1 A You mean the removal of Mr. Bonacci? 


1 A -shareholders as Fidelio. 




2 THE WITNESS: I'm doing it again. Sorry. 


3 elimination of his membership interest with a corresponding 


3 THE COURT REPORTER: And I can't get the end of 


4 increase in the membership interest of FP Investments. 


4 the questions. 


5 A That's right. The document itself has not 


5 BYMR.HADDAD: 


6 changed; but in the corporate records, you know, there was 


6 Q Okay. So there's been no amendment to the 


7 the -- all of the desig- - the - the property 


7 operating agreement. The only place where this change may 


8 designations - 


8 be reflected is in the FPEP designations? 


9 Q FPEP designations? 


9 A And it may even not for these properties be 


10 A Right. 


1 reflected there, but it's reflected in the books of 


11 I - 1 think what we did is we just treated 


11 Fidelio, 


12 it that - that Mr. Bonaoei's interest then wentto 


12 Q Okay. Tell me about the books. 


1 3 Fidelio, but we did not change the document. 


13 A The finance -in the financial records it's ~ 


14 Q Okay. You keep saying "Fidelio". How did 


1 4 there is no Mr. Bonacci, there is no - 1 think the promote 




1 5 goes to - 1 think any - you know, we - 1 don't know how 


16 A FP Investments is owned by Fidelio. 


1 6 we treat it, you know, from a - whether we keep it 


17 Q Okay. So was there an assignment by FP 


1 7 separate, FP Investments, or not. I don't know that. 


18 Investments to Fidelio thereafter? 


18 Q When you say "books of -you said "books of 


19 A I don't know technically whether we treated that 


19 Fidelio"? 


20 it goes from Fidel- - FP Investments and then in turn to 


20 A The financial statements. 


2 1 Fidelio or not. I just don't know how we do that. 


21 Q So it's sort ofa computerized database where 


22 -I 1. .1.1 sal tond| 0*1 


. 1 .kept track - 


1 today may be held by - 


225 






3 Q --FPEP-- 


3 contained in his offer letter? 


4 A - be well be. But the beneficiary, that's 


4 M introduce that. Let's mark that as an 


5 Fidelio because it owns FP Investments. 


5 exhibit. 


6 Q The ultimate beneficiary, of course -- 


6 (The Morris offer letter was marked Plaintiffs 


7 A Right. 


7 Exhibit No. 1 4 for identification.) 


8 Q - because it's the sole shareholder? 


8 MR I1ADOAD: 


9 A Yes. I believe that's right. 


9 Q You've been handed whafs been marked as Exhibit 


1 But in any - in any case, it flows back to 


10 14 to your deposition, Mr. Gardner. This is 


11 Fidelio. 


1 1 Jonathan Morris's - this is a letter from you to 


12 Q I'm not entirely sure that that's a shareholder 


12 Jonathan Morris dated June 3, 2005, and signed by both you 


13 of FP Investments, but I don't recall - 


13 and Mr. Morris on the back. 


14 A I don't recall either. 


1 4 (The witness reviewed document.) 


15 Q Whoever the shareholders are? 


15 A Yes. 


16 A Well, it - it either goes ~ yes, it goes to 


16 Q And this is what we've termed the compensation 


1 7 shareholders. 


17 plan and you've termed the offer letter - 


18 Q And it's one big family, anyway. The 


18 A Yes. 


1 9 shareholders in FP Investments are probably - 


19 Q - is that correct? 


2 (Proceedings participants speaking at the same time.) 


2 We'll just refer to it as the offer letter from 


21 A Are the same - 


2 1 this point forward, at least in connection with this 


22 THE COURT REPORTER: Wait. Let him - 


22 deposition. 
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A This is what I was referring to. 
Q Okay. And this is what you believ 



! 10 percent to reflect current market conditions," 

1 It doesn't tell me what that FPEP promote is, 

> Correct? 

t A That's right. 

i Q And nor does it tell me sort of how that -- h< 



A I believe v 



is in order to explain it, we take a property an 



A I don't recall. I think it could well have been i project out b 

: in my apartment in the District. I don't know where il 2 the profit, ai 

I was. 3 perform. 

I Q It could have been in your apartment in the ' 

i District? ' 



ouldhavs 



ur office. 



: really re, 



ad what -- what happens is we 



Q Okay. Did he sign it in your r ivsun .. ' 

A I believe he did. I don't remember. 

Q Okay. Did you sign it in his presence? 

A My recollection is we both signed it together, 



2 would that next year be 1 10 if we'd received no cash flow 

3 The next year, it would be 1 2 1 , 1 



7 A No. [1 

3 Q The offer letter states that he would be entitled jl 

3 to "an FPEP promote currently available to you for all 1 1 

) prqjectsinitiatedafterDecember31,2005,andforall |2 

1 projects initiated by you," being Mr. Morris, "prior to | 2 

I that time, except that the preferred return to Fidelio and j 2 



amount available subject to the preferred. P 
re was a 13-percent share of that, then you ta 
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And that - that s a strength in many ways 
because what it does is it gives a party such as i 
ibility to liquify an unliquid investment becausi 



Q And at what point did ; 



And I thought I was fair on both parties 
really a fair clause on both parties' side i_.s*c> b 
both parties get the option to exercise this 

And generally that's the way I explain tl 
agreement to people when I talk to them. 
Q Uh-huh. And -- 






they're bought out at is the 



5 Q Okay. And when exactly do yo 

J Jonathan Morris about that? 

i A I --you know, I can't recall asp 

Q I'm hearing that that's generally 

■ A Tm sure I did somewhere along th( 

; generally I have it -- whenever I explain -- 

about when do I - when did I explain the 

it - the FPEP works. Then generally I gii 



! doing so with Mr. Morris, do 
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dd the role ou - whenever I talk to 


2 A Okay. One of the things that I notice here and I 


2 people about Fidelio and Buvermo and I go through the - 


3 should have - 1 should have pointed out, I think that I 


3 the fiduciary role, because I feel it's so important, part 


4 had mentioned to you earlier that - or I think you'd asked 


4 of that role as a fiduciary is that you really have to give 


5 me and I agreed that Mr. Morris would have been entitled to 


5 up any rights ~ you have to subject your rights to the 


6 the promoted interest for Spotswood and for the Reston 


6 client. 


7 International Center. I think I did that. 


7 And so it's part and parcel of that, that Fidelio 


8 But I think that was in error. What -- what the 




9 deal is, is whaf s outlined in the future projects portion 


9 That's written in the FPEP agreement. But that's at the 


1 here. And if s just any future projects that have been 


1 heart of the whole Fidelio - the fiduciary relationship. 


11 initiated. 


11 Q Okay. 


12 But the way the - the Fidelio - the practice 


12 A Sorry. And I've tried to explain that -- at that 


1 3 is, is that we don't - you know, the property has to be 


1 3 time I tried to explain that "fiduciary" means that if 


1 4 identified as an FPEP property; and we don't make that 


1 4 there's a choice, you - you really have to give them the 


1 5 identification until the property has actually closed. 


15 full right to say - you don't have a say to argue against. 


16 So we really had not designated those properties 


16 ■ Q Ita a bit confused because in the past you've 


17 at FPEP properties at the time Jonathan left. So, you 


1 7 suggested to me that you have difficulty recollecting what 


1 8 know, our -- you know, we had not agreed that he would be 


18 was said between you and Mr. Morris regarding these 


1 9 entitled to those two as FPEP properties by the time he 


1 9 conversations, other than what's in his employment letter. 


20 left because those had not been designated as FPEP 


20 And I believe that virtually every time Tve 


21 properties. 


2 1 asked you whether you have a specific recollection about 


22 Q So you. II .Hon of telling 


27. \ fj'jnun 'he compensation and his FPEP 


1 Jonathan that he could be denie r l 


1 promote, that you don't have a specific recollection; but 


2 the -- if Fidelio decided not to designate those properties 


2 you believe you generally - 


3 or property - these future projects as FPEP? 


3 A I know what I normally do when I talk to people, 


4 A Right. It's -it's the full discretion, 


4 and I know what's important, and I generally emphasize the 




5 same important things. 'ITiat's true. 


6 that's part of the FPEP agreement •• that they have the 


6 Q Okay. But you can't be certain, sitting here 


7 Ml right to designate what is and what is not. 


7 today, that you did, in fact, do that with Mr. Morris? 


8 Q And do you recall showing Mr. Morris the FPEP 


8 MR. SMITH: Object to form. And I'm objecting to 


9 agreement prior to his employment? 


9 the statement you just put into the record. It's 


10 A I don't recall showing him that. 


10 inaccurate. 


11 MR. SMITH: Asked and answered. 


11 A In general for me to recall a specific 


12 BY MR. HADDAD: I think I might have - did I say 


1 2 discussion, unless it was an unusual discussion, you know, 


13 "FPEP agreement"? 


13 if it's a year earlier or something -- 


14 THE COURT REPORTER: Yes. 


14 BY MR. HADDAD: 


15 BY MR. HADDAD: 


15 Q Uh-huh. 


16 Q I meant the Fidelio partnership agreement. 


16 A -no.Idonl 


17 A I don't recall showing him that agreement prior 


17 Q Okay. 


18 to his employment. 


18 A But I surely know the -the messages I give 


19 Q Uh-huh. 


1 9 people and - and what I try to say consistently, yes. 


20 And- 


20 Q Uh-huh. 


21 A But I would - 


2 1 How many times have you interviewed people for 


22 Q Go ahead. 


22 the position of president of Buvermo? 
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1 A Ten. 


1 Q I understand about closing. 


2 Q Ten times over the course of twenty years? 


2 But you wouldn't offer him a promote in those 


3 A No, over the course of this past year, 


3 deals if you didn't intend to identify them as an FPEP 


4 Q Okay. I hear what you're saying. You're saying 


4 property; correct? 


5 that it's your general practice to make those types of 


5 A Right. 


6 disclosures. Is that what you're saying? 


6 But we could have done that after they closed. 


7 A Yes. 


7 But we would not have designated before. 


8 Q Okay. But don't have a specific recollection of 


8 Q I appreciate what you're saying, but ftn not 


9 making those disclosures to Mr. Morris? 


9 askiflg you that. 


10 A. That's correct. 


10 to just concerned about your statement about it 


11 (j Okay. 


11 being designated as an FPEP property. I just want to make 


1 2 MR. SMITH: I'm going to object to the form of 




13 that question. 


1 3 properties - that the intention is for those properties to 


14 BY MR. HADDAD: 


14 be designated as an FPEP property. 


15 Q The FPEP designation, you previously stated that 


15 A No, there's -the intent of Fidelio is to 


1 6 Fidelio fully intends to designate the Spotswood Valley 


1 6 designate those two properties as FPEP properties. 


1 7 deal and the Reston International deal as an FPEP property; 


17 Q Okay 


18 correct? 


18 A That's different than saying that they'd agree to 


19 A That's -that's their intention that they 


1 9 designate as a •■ and as Mr. Morris having entitlement to 


20 stated. But they still - it's not done. And until it's 


20 them 


2 1 done, they -- they have the right to not do it. 


2 1 That is - you know, that had not - you know, 


22 Q I thought you indicated earlier that - 1 thought 


?.?. , ,.,! issu rheintcntio 


1 you indicated earlier that it might be done; you just don't 


1 was before he left to do that. But after he left, that 


2 know? 


2 was-. 


3 A That that- well, if the designations had -I 


3 Q You do not recall, do you, ever saying to 




4 Mr. Morris that if he was terminated - okay? - prior to a 


5 Mr. Morris had been terminated - 


5 property being designated as an FPEP property, he would not 


6 Q Uh-huh. 


6 be entitled to the promote? 


7 A -and I know the designation would not have been 


7 A I don't even think that was an issue. I surely 


8 done prior to the closing; so I know it had not been done 


8 don't recall saying that, "If you were terminated, that you 


9 from the time of Mr. Morris's termination till the closing 


9 would have been allowed to be designated afterwards." That 


10 They have subsequently been closed. And what I'm 


1 would have been completely inconsistent with the deal. 


11 not sure about is what's the state of the designation 


11 Q Under the future projects provision, it states 


12 between the closing and now. 


12 that he would be entitled to "the promote currently 


13 Q Okay. But it's your understanding - okay? - 


13 available to you for all projects initiated after December 


1 4 that Fidelio intends to designate these properties as FPEP 


14 31,2005". 


15 properties; correct? 


15 Do you see that? 


16 A Yes, 




17 Q Because, in fact, you offered Mr. Millspaugh- 


17 Q Do you see any mention of the projects needing to 


18 or the defendant or Buvermo, whomever, offered 




19 Mr. Millspaugh a promote in those? 


19 A Yeah. Well, the practice is - 


20 A Right. 


20 Q Sir- 


2 1 But then they -- they had been closed by the 


21 A -you don't - 


22 time. 


22 Q Sir- 



MDW Court Reporting, Inc. (703) 591-2341 



Case 1:06-cv-01 131 -HHK Document 32-6 Filed 02/07/2007 Page62of100 
Morris vs. Buvermo Deposition of J. Gardner 10/26/06 



1 MR. SMITH: Let him answer the question - 


1 A Okay. One is the property has to be designated a 


2 MR.HADDAD: He's not. 


2 (sic) FPEP property. 


3 MR. SMITH: --don't interrupt him. 


3 Q Okay. That's going to happen in the case of 


4 Well, you don't know if he's not because he 


4 Spotswood and Reston International Center; right? 


5 hasn't finished his response. 


5 A Yes, that will happen; but it had not happened at 


6 BYMR.HADDAD: 


6 the time of his termination. 


7 Q Do you see any mention -- 


7 Q Okay. So it not only has to be designated, 


8 MR. SMITH: Let him fmish his response. 


8 according to you - doesn't only have to be designated as 


9 BYMR.HADDAD: 


9 an FPEP property, but it has to be designated during his 


10 Q Do you see any mention in the document of the 


10 employment? 


1 1 project needing to close during Mr. Morris's employment"? 


11 A We really didn't put a fine point -you know, 


12 A I do not. But that's not necessarily -you 


1 2 that's just - we've not had that circumstance occur 


1 3 know, this - this still is - the practice is that this is 


13 before. 


14 true, but there's an additional condition required. This 


1 4 But, in any case, it really wouldn't matter one 


1 5 doesn't have all of the conditions, but it surely doesn't 


1 5 way or the other because the value would not be different. 


16 have that. 


16 Q I'm not asking that. 


17 Q Uh-huh. 


17 What I'm asking is that: Is it a condition of 


1 8 I'm trying to figure out what - the conditions 


1 8 him obtaining his FPEP - him being entitled to an FPEP 


19 that it doesn't include. 


1 9 promote on a project for that project to be designated as 


20 A The practice in Fidelio is that we do not 


2 an FPEP project prior to his termination? 


2 1 designate a property until it's been acquired. 


21 A It's -it would be- yeah, 1-ifwe initiate 


22 Q Okay. What conditions to him obtaining his -- a 


22a project today - right? - and it's designated an FPEP 


1 right to payment of a promote were not included in this 


1 property, we would fc! ilia! ihen .. nld be no obligation 


2 particular paragraph? 


2 to entitle - for him to - have him to be admitted to 


3 The only condition I see is that it has to be a 


3 Fidelio; right. 


4 project initiated after December 31 - 


4 Q Okay Now- 


5 A Right. 


5 A So let's su i ■ 1 occurred at some 


6 Q -2005. 


6 other point. You know, initiation isn't what makes it an 


7 A Yeah. 


7 FPEP property. The designation is what makes it an FPEP 


8 Q So what conditions am I missing? 


8 property. 


9 A Yeah. You know, in - in fact, it really doesn't 


9 Q Uh-huh. 


1 matter one side or the other whether he was designated or 


10 A And whether it was initiated or designated after 


1 1 whether he's not because the value would have been zero in 


1 1 he left, I don't think that has a bearing on whether he's 


12 any case. So we really wouldn't - you know, I'm not sure 


1 2 entitled to be admitted or not. It's the designation that 


1 3 that's a - a fine point that we would wony a lot about. 


13 matters. 


1 4 The more important thing is that when a property 


14 Q Okay. So to answer my question, are you saying 


15 is purchased for market value, at that point there is no 


1 5 that it needs to be designated - a condition precedent to 


16 promote. 


1 6 him being entitled to it is that it be designated as an 


17 Q What conditions are lacking, other than his 


1 7 FPEP property prior to his termination? 


18 project being initiated? You said that - you indicated 


18 A Yeah. I would - 1 would not think that Fidelio 


1 9 earlier that there were certain conditions that aren't 


1 9 would be in a position of giving people an FPEP interest 


20 identified in here. 


20 thatdonotworkforthem.no. That -that's not 




21 the deal. You know, they have to work for Buvermo to be 


22 entitled to his promote that were not stated in here. 


22 entitled to an interest. 
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1 Q Oka So then the answer to my question is 


248 
1 A Uh-huh. 


2 "Yes"? 


2 Q So the conditions -so what condition are we 


3 A Yes. 


3 looking at now? 


4 However, even if you waive that rule and said, 


4 A Okay. Let me just see. 


5 "We'll" - "We'll waive that rule and make it earlier," the 




6 value would be zero in either case. It would be zero 


6 A Okay. I think the main condition is it has to be 


7 because he had no interest or zero because there was no 


7 designated an FPEP property, and that is done when it's 


8 promote. So on either side the value would be the same. 


8 designated. And if it's not -if it's not designated, 


9 And I think that's an important point. 


9 it's not an FPEP property. There may be intent to do it, 


10 Q Okay. So far I have the property has to be 


10 but it's not an FPEP property. 


1 1 designated an FPEP property. 


11 Q Okay. But you've already assured me that there's 


12 A Yes. 


1 2 an intent to designate the Spotswood - 


13 Q And then I have the property has to be designated 


13 A That's right. 


14 an FPEP property prior to termination. 


14 Q - and Reston International? 


15 What's next? What else needs to happen for 


15 A That's right. 


1 6 Mr. Morris to be entitled to an FPEP promote on a project 


1 6 And I think our - and 1 think technically it 


1 7 initiated after December 3 1 , 2005? 


1 7 would not - if a person had left, they would not be 


18 A Yeah. I'd have to go back through the document, 


1 8 entitled to it because they weren't there. I think what 


19 and we'd have to look and see. 


1 9 our guys have said is -- 1 think they -- our guys. I think 


20 Q What document? 


20 our investors ho li ey'd willing to treat this 


21 A The FPEP document. 


21 as if it had been designated. Whether it had been or not, 


22 Q Let's go bad th ough it, then I believe it's 


22 they would be v. <!';;: ; lr. ircal it >• i designated property. 


247 


249 


1 No. 7. 


1 13ut what they also say is then the clause - the 


2 MR. SMITH: Just so I'm straight, the question 


2 termination clause would have resulted in there being zero 


3 is: What conditions have to ~ I mean I'm using my words 


3 value. 


4 obviously - What conditions have to occur before 


4 Q Okay. Well, I understand what you're referring 




5 to. You're referring to the redemption - 


6 interest - 


6 A That's correct. 


7 MR. HADDAD: Uh-huh. 


7 Q -provision Okay 


8 MR. SMITH: -- that are not contained in this 


8 A lhat's correct 


9 offer letter? 


9 Q I'm not there yet - 


10 MR. HADDAD: Yes. 


10 A Okay. 


11 THEWITNESS: I think! muy hsive liie -vvrontj 


11 Q -and we can get to that when - 


12 document. I think it may be ~ I have to look and see. It 


12 A Okay. We will. 


13 may be3.03 of the-- letmejust sec which ;^. ; : n:t 


13 Q Right now I'm only concerned about - 


14 relevant one. 


14 A All right. 




15 Q - an offer was made to Jonathan Morris on June 


16 THEWITNESS: Yeah. I'm sorry. I think it's 


16 3rd, 2005 -- 


17 3.03 in the -yeah. 


17 A Right. 


18 BY MR. HADDAD: 


18 Q -that was executed both by you and Mr. Morris. 


19 Q Okay. So you're referring to the partnership 


19 A Right. 


20 agreement of - 


20 Q And that offer states that he would be entitled 


21 A Right. 


21 to his FPEP promote currently available to you on all 


22 Q -Fidelio? 


22 projects initiated after December 31, 2005. 
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A Right 

Q I'm trying to find out what additional conditions 

A Okay. I think the condition that needs to be 
satisfied is it has to be designated as an FPEP property 



Q You guys are willing to do that for Mr. Morris, 



A For --for purposes of --of dealing -- 



r be a designated property. Right. It has to be designated, 
i And it doesn't say here what time it is. But it is -- it 
is designated when it's designated -- 
Q Uh-huh. 
! A -- and the party that - and there's a ~ the 
) person who has the full discretion to decide when it's 
L designated is the Fidelio property partners. 
> Q Uh-huh. And I can appreciate that. 



and then, thereafter, eitll 
as an FPEP property? 



have any of those projects not been designated 

n't think of a single on. 

I'm sorry. Have they not -- of all the ones 

invested in, have they been designated? No, 

: answering a different question. 

huh. 

isn't waiting until you finished. I'm sorry. 

i you've presented ~ 

il, some deals that have -- 

ust let me finish. 

some deals that you've presented 

ted by virtue of your role as 



11 Q I'm sorry 

12 There haw 

13 to Fidelio that y< 

16 an FPEP property? 

1 9 designated. 

20 Q Okay. And these were, in fact 

21 Buvermo -- 

22 (Proceedings participants speaking at 
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1 probably •- they - 1 guess they could - they could ask - 


2 g -and so - 


2 they could name you un FPF.P, you know, designee, 1 guess. 


3 A And it's very likely 


3 I don't know. I guess they're not - that they have the 




4 right to do that. 


5 THE WITNESS: Yes. 


5 nut the practice by far has been that that 


6 HY MR. HADDAD: 


'■■ 


7 Q And so these particular. 


7 BY MR. HADDAD: 


8 MR. HADDAD: Can you read it back. 


8 Q Okay. Now you're referring to the FPEP operating 


9 THE COURT REPORTER: I can only read back what I 


9 agreement? 


10 have before he interrupted. 


10 A Yes. 


11 BY MR HADDAD: 


11 Q Okay. And this is the FPEP operating agreement 


12 Q You're saying that the practice is for properties 


1 2 that you intended to amend but did not? 


13 that are initiated by Buvermo and invested in by Pidelio - 


13 MR. SMIT1 1: Say that again. 


14 that the practice is that those properties are designated 


14 BY MR HADDAD: 


15 as FPEP ~ 


15 Q This is the FPEP operating agreement that you 


16 A That's - 


1 6 intended to amend but did not? 


17 Q -properties? 


17 A This is the operating agreement that wc did not 


18 A -correct 


1 8 intend to amend, c -v, pt a:; nee* • n io conform to the 


1 9 Q Okay. And that's what's going to happen in 


1 9 other changes we made. 


2 connection with these two properties? 


20 Q So you intended to amendment it? 


21 A That's correct. 


21 MR SM1TI 1: It's been asked and answered. You 






! pn tpcrtics have to be designated as FPEP properties, that 


257 


.: i on.lil ion's gojnji u> lx .->'•■;.. ■.'. gorier - 


2 BY MR. HADDAD: 


3 A Correct. 




4 Q -sooner than later, correct? 


4 MR. SMITH: Same objection. 


5 A It would, that's correct. 


5 BY MR HADDAD: 


6 Q All right. Now, the only thing that may not be 


6 Q You have to answer the question, sir. 


>*i'utk'd -: ■ Ih-;: ad-.hl'on.il i ; njiiiot! that you've 




t dismissed \. thai It <iecd:; io 1 .: ^li^ried ■■ li iic-oHm .: 


8 MR. HADDAD: Yes. he does. 


9 be designated an FPEP property prior to termination? 


9 BY MR. HADDAD: 


10 A Yeah. You have to be an employee in order to be 


10 Q You intended to amend it? 


11 entitled to the benefit. 


11 A Hold you how we -what we do. 


12 Q Okay. Where does it say that? 


1 2 (Mr. Morris entered the conference room.) 


13 A Well, what it does -it says is that if you're 


13 Q Okay. And so the FPEP property agreement that 


14 not an employee, you aren't entitled. You -you -- 


1 4 you're referring to is the agreement that was supposed to 


15 Q What's "it"? 


1 5 be amended, was supposed to include Mr. Morris as a member, 


16 MR. SMITH: Hold on. Hold on. You're 


1 6 it wasnt shown - and that wasn't shown to Mr. Morris 


17 interrupting the answer. 


1 7 prior to him signing this agreement; correct? 


18 A The -the FPEP agreement provides that the - 


1 8 MR. SMITH: I'm going to object to the form. 


1 9 Fidelio has the right to terminate if you're not an 


19 It's compound. There's at least three questions in there. 


20 employee. 


20 Why don't you take it apart. 


2 1 Now, I'm inferring from that that you would have 


21 BY MR. HADDAD: 


22 to be an employee to be entitled. I guess that's 


22 Q Exhibit No. 4 ~ 
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1 Q -okay? 


2 Q -- never shown to Mr. Morris prior to his 


2 A Yes. 


3 termination - prior to his employment with Buvermo? 


3 Q And I just want to know: Can you point me to a 


4 A I believe that's correct. 


4 specific provision in either the FPEP agreement or the 


5 Q Okay. All right. Now, my question to you was: 


5 Fidelio partnership - the Fidelio Properties agreement 


6 The condition that if you designated an FPEP property prior 


6 that states that? 


7 to Mr. Morris's termination. Okav? Can you point me to a 


7 A No. 


8 provision in this agreement that states that? 


8 Q Okay. Now, apart from the property being 


9 MR. SMITH: In the partnership agreement? 


9 designated as an FPEP property prior to termination, what 


1 MR. HADDAD: In the FPEP agreement. 


1 other conditions would be required for Mr. Morris to have a 


1 1 MR. SMITH: That's not what you're looking at 


1 1 recognized promoted interest? 


12 so-. 


12 A Well, he would have to be a member of FPEP. 


13 MR. HADDAD: Sorry. 


13 Q Okay. And he wasn't a member -he ultimately 


14 BY MR. HADDAD: 


14 d,d not become a member of I'T-EP; correct? 


15 Q The FPEP agreement. 


15 A Yes. 


16 A I can't point to a specific provision. But I 


16 Q Okay. And that's not because of anything he did, 


1 7 know the intent of the parties is that this is a benefit 


17 correct? 


18 provided to employees of Buvermo. That's the intent of the 


18 A That's correct. 


19 parties. 


19 Q That was something that you were supposed to lake 


20 Q Intent of what parties? 


2 charge of, isn't that right' 


21 A The intent of the Fidelio parties and the intent 


21 A Right. 


22 of the signers of this document. 


22 Q And you didn't? 


1 Q Thein.ntofthe-cou.dyourcpe.t.hatagain ^ 


1 A I did, bu - ' ihat it be done 


2 please. 


2 until tho property had actually been designated. 


3 MR. HADDAD: Could you repeat that, please 


3 Q Uh-huh. 


4 (Off the record.) 


4 There was nothing stopping you from making him a 


5 THE COURT REPORTER: Sorry 


5 member of FPEP priorto his termination, was there? 


6 BY MR. HADDAD: 


6 A Other than preparing the documents, no. 


7 Q Do you recall what you just said'' 


7 Q Okay. You just didn't do it because you just 


8 A Yes. 


8 didn't think it was relevant? 


9 Q Okay. The intent of whom? 


9 A Well, we were in the process; but the process was 


10 A The intent of Fidelio and myself as a member of 


10 not completed. 


1 1 FPEP was that this is entitlement to Buvermo employees. 


11 Q Okay. So I have that the deal would have had to 


12 MR. SMITH: Could we take a break whenever you're 


12 have been initiated after December 3 1 ; or if before 


13 at a break? 


1 3 December 3 1 , it would have had to have been initiated by 


14 MR. HADDAD: Sure. 


1 4 Mr. Morris; that the property would have been to be 


15 BY MR. HADDAD: 


1 5 designated an FPEP property prior to termination; that he 


16 Q To your knowledge ~ listen, I may be crazy; but 


16 would have to be a member of FPEP? 


17 I don't think if s a difficult question. 


17 A Right. 


18 You've told me that prior to Mr. Morris's 


18 Q What else? 


1 9 termination the property must have been designated as an 


19 A Then he would be subject to the conditions of 


2 FPEP property in order for him to be entitled to an FPEP 


2 FPEP, and the deal would take - go forward. 


21 promote - 


21 Q Are there any other conditions that you know of? 


22 A Yes. But I've also - 


22 A I -not that I'm aware of, no. I'd have to look 
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MR.HADDAD: Why do 
(Whereupon, a brief 

BY MR.HADDAD: 
Q Mr. Gardner, who dra 




14 


A 


Well, I think they did point out seve 


al things 


15 


that I 


should have added or that I' 


neglected to add. And 


16 


as we 


read through it, you know, 


thought c 


f, you know, 


17 


addit 


ons that were important to p 


utin. 




18 


Q 


Okay. Do you recall what 


those wen 


? 


19 


A 


Well, one of the condition 


that And 


*e wanted 


20 


added 


is the addition: In the future projects 


and which 


21 


may be subject to change relative 


o future p 


ojects 


22 


depen 














x 


Q 


Okay. 




263 


2 


A 


-afterthel2tol0. 






3 


Q 


All right. Anything else thai you recall? 




4 


A 


Yeah. I had been assuming al 


along tha 


this 


5 


was governed by the FPEPagreemen 


and I did 


ddlhislast 



er with Jonathan. 
) Uh-huh. 




so authorized by Fiddiot 
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) Let's just go back to current pre 



Is adjacent to Sheraton Re 



l Right. If you remember back to 



Q Okay. And if we could just switch back rei 






Q Okay. Now, if you'll dir 



there, halfway through that 



Q Okay. And do you recall 



, Right. There were several other projects that 

i Steve. They had - all of them had been sold up with 



ve bought them for market val 
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1 And you automatically get a vesting - you know 

I the FPEP deal is basically a vesting - a self-vesting 

3 deal. So anytime you acquire a property, the value is z 

3 when you acquire it, by definition, because that's the 

5 market price. It's only with the passage of time that 

1 So there was really no - there was self-vesting 

3 which really hadnt been initiated. In fact, they were 

accruing value because they had been purchased some 1 

1 ago. And we were willing to provide that additional va 






operties, we had to build in a vesting period. 
Q And so what specifically do you recall telling 

A Well whnl ihc -■ (ho Ui JoT.-iiandiiic jhiui voting 
employment. 


19 MR. HADDAD: -- a speech. And if you take 

20 MR. SMITH: •• repeatedly, I'm going to do i 

21 MR. HADDAD: - if you take a look at the 
2 2 judge's - in fact, at the judge's scheduling order - 


Q Okay. 


1 MR. SMITH: I've looked at- 



promoted interests on the Twinbrook and Sheraton pa 
A I recall discussing vesting. I'm not sure I used 

exactly those terms. 

Q Okay. So you don't recall advising him that if 



jedings participants speaking at 



MR. HADDAD: Marc, listen, you can object as 
:ed and answered. There's no need to go into - 
MR. SMITH: Well, if you're asking the same 



MR. HADDAD: Good. Well, then - well then 

MR. SMITH: I'm capable of- 

MR. I IADDAD: Well, but you arc bound by that; and 



BY MR. HADDAD: 
Q Do you recall using any words to th 
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1 A I recall discussing the issue of termination. 


1 would vest in Mr. Morris for all projects initiated after 


2 And I thought it was clear that if Jonathan was not 


2 December 31, 2005, irrespective of who initiated ihose 


3 employed, that - with us, that - that he would not be 


3 projects; correct? 


4 entitled to those -- those properties. That's what the 


4 A Yes. 


5 term "vesting" meant. 


5 MR. SMITH: Object to the form of the question 


6 Q Do you recall discussing the issue of 


6 BY MR. HADDAD: 


7 termination? What specifically do you recall discussing 


7 Q: Now, just to see if I understand your 


8 about termination? 


8 interpretation of the future projects provision, your 


9 A I recall discussing the concept of vesting and 


9 interpretation is that in the event Mr. Morris initiates a 


1 the concept of vesting that - that it - it - well, this 


10 deal after December 31st and if he is terminated at any 


1 1 would be a two-year period; that if he were not employed at 


1 1 time prior to closing, then he would lose any interest in 


12 the end of that time, that he would not be entitled to the 


12 that deal? 


13 benefits of those properties. 


13 A Yes. 


14 Q Okay. So let me see if I understand your ~ what 


14 Q And terminated for any reason whatsoever? 


15 you Understand this agreement to mean. You believe that 


15 A Yes. 


1 6 under the terms of this agreement you could terminate 


16 Q And that would be irrespective of whether 


1 7 Mr. Morris one year prior to the end of the - one day 


1 7 Mr. Morris was wholly responsible for bringing that deal to 


18 prior to the end of the two-year vesting period and deny 


18 the table? 


1 9 him the right to the promote in those two particular 


19 A Yes. 


20 projects? 


20 Q And it would be irrespective of any amount of 


21 A That's what the language says, yes 


2 1 work that Mr. Morris put into the deal? 


22 Q That's how you interpret it? 


22 A Yes. 


1 A That's how I interpret it 


1 Q And the same would apply even if he was 


2 Q The first sentence ofthatcurrent project 


2 terminated one hour before the deal was closed? 


3 section says, "You will be entitled upon start of 


3 A Yes. 


4 employment to the share of FPEP promoted interests." 


4 Q And you believe that to be a reasonable 


5 Why did you include the language "upon start of 


5 interpretation? 


6 employment"? 


6 A Yes, I do; and I'll tell you why. 


7 (The witness reviewed document.) 


7 The properties themselves - buying is an 


8 MR. HADDAD: If s Exhibit 14, sir. 


8 important part of the initiation of the project, but the 


9 THE WITNESS: Uh-huh. Have I got the wrong one? 


9 value of the property is something that accrues over a long 


10 MR. SMITH: That's the offer letter. 


10 period of time. And the role of Mr. Morris or anyone else 


11 THEWITNESS: Okay. You're referring to? 


11 is not only to buy well but also to make the property 


12 MR. HADDAD: I'm referring to current projects - 


12 increase in value, add to the increase of value over time. 


13 MR. SMITH: He's asking why you used this 


13 And, you know, the whole - again, I don't want 


14 language, "upon start of employment". 


14 to beat this too much. But, you know, the whole role of 


15 A Okay. Because we already owned those properties 


1 the fiduciary is to keep a close eye and make sure that 


1 6 and they had already been designated as FPEP properties, so 


: 6 \ aluc is added properly all the way along. So there's a 


17 the two-year period would have started from the time -- 


17 lot of role to be played. And he really only captures the 


18 start of employment. 


1 8 value as that property increases in value over time. 


19 BY MR. HADDAD: 


19 So I think that is a fair deal. It's a deal I've 


20 Q Okay. Lets see here real quick. With respect 


20 lived with for 20 years, and I think it's been very fair. 


2 1 to future projects, assuming all the conditions that you 


2 1 That's exactly the way it works. 


2 2 outlined earlier were met, you would agree that the promote 


22 Q Uh-huh. 
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et's ~ let's look it from Fidelio's standpoint. Fidelio 
telieves that promote is necessary m order to give proper 
ticentive for people to stay with the project for a long 



4 over the life of the property. So it's a way of reflecting j 14 The way the deal is -- develops frc 

5 So I think it's very fair for Fidelio to expect a I 1 6 that's added long-term. 



Q Okay. Let me just set 






le that you did some additional 
the --to bring this property to 
i whole deal of time doing that. 



1 Q Okay. And so I think what you're telling mt 
5 that you would be perfectly fine with your being ter 
5 immediately prior to a closing because that's just th 



be governed by the FPEP, LLC, agreement of which 
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1 MR. SMITH: I would object; asked and answered 


1 Q No. 


2 repeatedly. 


2 to saying: Even though Mr. Morris is not a 


3 THE WITNESS: Yeah, I think I have answered that 


3 member of FPEP, are you contending that Section - 1 


4 before a number of times. 


4 believe it's 8.9 of the FPEP agreement applies to him? 


5 BYMR.HADDAD: 


5 MR. SMITH: Can I get some clarification? Are 


6 Q Okay. And that's a "Yes"; correct? 


6 you asking if we assume that Mr. Morris had an interest, 


7 MR. SMITH: to going to object to the form of 


7 that he would have been - his interests would have been 


8 the question. 


8 subject to redemption? Is that what you're asking? because 


9 A I think Tve stated what my views were earlier. 


9 to not entirely clear. 


10 BYMR.HADDAD: 


10 MR. HADDAD: to asking - well, I think we've 


11 Q Okay. And is the defendants' position that 


1 1 established that Mr. Morris isn't a member of FPEP and 


12 Mr. Morris was never made a member of FPEP? 


1 2 never became a member of FPEP. 


13 A Yes. 


13 THE WITNESS: That's right. 


14 Q Okay. Now, my interest is the "all items" in 


14 BYMR.HADDAD: 


15 this sentence. What items are you referring to? 


15 Q And so what to asking you is: Ifhe-ifheis 


16 A The intent of that "all items" is that the 


1 6 deemed by a court to be entitled to a promote for these 


1 7 governing document will be the FPEP document, so each 


1 7 properties, is it your contention that Article 9 - 


18 one - each of the things referred to above will be 


1 8 sorry -- Article 8 dealing with redemption applies to him? 


19 governed by FPEP. 


19 A Well, my understanding is that if he were to be 


20 Q Okay. So would Mr. Morris's starting salary be 


2 entitled to a promote, he could only be entitled through 


21 governed by FPEP'' 




22 A I think that maybe there was a paragraph 


?2 interred lobe amember of FPEP and, thereto! hatil 
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1 indentation problem, but it was intended for this to be 


1 would have governed, yes. 


2 that (indicating). And you could argue: Well, why did you 


2 Q Okay. So let's take a look at paragraph 8.9, if 


3 indent that way? But the intent was to be this way 


3 you will. 


4 (indicating). 


4 MR. SMITH: What exhibit number is that again? 


5 Q And was the FPEP agreement that you refer to m 


5 MR. HADDAD: 7. 


6 here the FPEP agreement that was in existence at the 


6 BY MR. HADDAD: 


7 time- 


7 Q And paragraph 8.9 is -to sure you see it 




8 identities you and Mr. Bonacci as being subject to that 


9 Q - or the FPEP agreement as amended? 


9 particular provision. Do you see that? 




10 A Yes. 


1 1 modified as necessary to admit Mr. Morris. 


11 Q Okay. And for obvious reasons -well, I would 


12 Q Okay. 


12 just say it just doesn't identify Mr. Morris as being 


13 A And-. 


1 3 subject to that provision; correct? 


14 Q And let me see if I understand defendants' 


14 A That's correct. 


1 5 position on the redemption issue. 




1 6 Looking through your interrogatory answers, is it 


1 6 intention to include Mr. Morris had this agreement been 


1 7 defendants' contention that even though Mr. Morris was not 


1 7 amended - and that's the word you guys don't like to 


1 8 made a member of the FPEP agreement, that his interests - 


18 use with respect to this agreement. 


19 any FPEP promote interest, if recognized, would be subject 


1 9 But had this agreement been amended, your 


20 to redemption? 


2 intention would have been to include Mr, Morris's name in 


21 A Redemption? Are you referring to a clause in 


21 that provision? 


22 here or what? 


22 A Yes. 
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object to the form of the questic 
changing his testimony, and let'; 
MR.HADDAD: Iamsui 
MR. SMITH: Yes, you a 
MR.HADDAD: lam. 
MR. SMITH: Lettherec 
MR.HADDAD: I am, be 
MR. SMITH: Well, then 



Q Okay. And it's entirely po: 



BY MR.HADDAD: 
Q Okay. But you didn't tell Mr. M 
his employment with Buvermo, did y 

MR. SMITH: Tell him what? 

MR.HADDAD: Tell him that yo 



, a-dcjnpiion provi^n Wjih Mr Momu D'j - w r-:- .: 

MR. SMITI I: 1 object; that's misstating the 
) BY MR.HADDAD: 






[R.SMITH: Hold on. Don't --I'm go: 



BYMR.HADDAD: 
Q Okay. That particular paragraph, w 
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to be received by the departing employee si 



! relevant partnership a 



i read that to mean that upon the 



Q -okay? -that the parties 
xy to come to an agreement as to 1 
,t gets submitted to arbitration; co; 



on the whole could be sold for that day? 



determine what FPEP's shuro ol'that is 
k That's correct. Through all of the u 
lio would get its share. It would go thr 



5 departing employee shall equal the amount" - 

7 THE COURT REPORTER: Sir, would you please slcx 



eir promoted interest and all. V 
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1 waterfall sort of that calculation That's sort of a 


294 


1 saying? 


2 shorthand for describing those calculations. 




2 A Yes. 


3 (The Spotswood Valley Center document was 


marked 


3 Q Do you know who prepared this? 


4 Plaintiffs Exhibit No. 1 5 for identification.) 




4 A I believe that Kara McCormick prepared it. 


5 BYMR.HADDAD: 




5 Q Do you know who asked Kara McCormick to prepare 


6 Q Mr. Gardner, you're handed whafs been mark 




6 it? 


7 Exhibit No. 1 5. Do you recognize this document? 




7 A I think either I did or the attorney did. I 


8 A Yes. 




8 can't remember. 


9 Q What is this document? 




9 Q "The attorney" being Forrest Walpole? 


10 A This is a document that had been prepared an 




10 A I believe so, yes. 


1 1 given to Mr. Morris and his attorneys when we were 


laving 


11 Q And did you review this at any time after she 


12 settlement discussions. 




12 prepared it? 


13 Q So this was actually provided to them during 




13 A Yeah, I talked to her about this. 


14 those settlement discussions? 




14 Q And you calculated on this particular sheet the 


15 A Yes. 




1 5 Spotswood Valley Center deal? 


16 Q And those were the settlement discussions tha 




16 A Yes. 


17 occurred here in this room? 




17 Q And you calculated Mr. Morris's present day in 






18 interest in that at $182,558? 


19 was here in this office, 1 believe. 




19 MR. SMITH: Object to form. There's no testimony 


20 Q Were you at those settlement discussions? 




20 about interest. 


2 1 A Was I here' I was, but I can't remember -- do 




21 BYMR.HADDAD: 


22 you have an office downtown? 




22 Q What does that number represent' 




295 


297 


1 Q No. 




1 A The numbers on the page represent as follows: 


2 So it's your belief that this was exchanged, 




2 The three parcels i'b^vc ^cre Ute Mr. Morris's 


3 given to Mr. Morris prior to today? 




3 2-and-a-half-percent share that we had talked about earlier 


4 A Yes. 




4 that we had run through the waterfall we had talked about 


5 Q Well, I mean prior to this litigation? 




5 earlier, assuming the current values for each of those 


6 A Yes. 




6 properties that we included in our financial reports as of 


7 Q Okay. During settlement dtscussrons that 




7 year end 2005, which is our best estimate of values for 


8 occurred shortly after his termination? 




8 those properties. 


9 A I believe so. 




9 And the Spotswood Valley Center was based on a 




being 


10 financial projection that had been prepared that showed 


11 provided with this? 




1 1 Mr. Morris's interest at 1 5 and a half percent. 


12 A I believe this was passed out at the meeting 




12 That's the one that I had mentioned to you 


13 Q And you recall being at that meeting? Tins 




1 3 earlier that had been in error and we had calculated using 


14 I didn't get your answer. 




14 a 1 5-percent discount rate, the future value of the 


15 A Yeah; these were prepared relative to settle 




1 5 properly ten years out, which I believe is too low a 


16 discussions. I cant recall whether they were given 




16 discount rate for a property like that. 


17 of the meeting or as part of the meeting. 




17 But the intent was to show that even with very 


18 Q Okay. But you believe they were given to 




1 8 aggressive assumptions in ownership and in value and 


19 Mr. Morris? 




1 9 discount rate and all, this was still only - you know, the 


20 A Yes. 




20 most you could get would be in the $200,000 range. That 


21 Q And this is appears to be a calculation you made 


21 was the intent of the - 


2 2 to come up with some settlement figure; is that what you're 


22 Q Uh-huh. 
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1 A -of the discussion. 


1 Q And as of late March you didn't have an 


2 Q The calculation that you did for Spotswood Valley 


2 understanding one way or the other as to whether Reston 


3 Center, is that different than what you would do for a 


3 International Center was going to close? 


4 calculation under the redemption provision of the operating 


4 A I dont know if we did or not. But we left it 


5 agreement? 


5 off because zero is zero. And this is one where we said if 


6 A Oh, yes. Yeah, this is not at all consistent 


6 Jonathan was really responsible for this one, let's put it 


7 with the redemption calculation. This has nothing - the 


7 on the sheet and say, you know, What's the most you could 


8 three above would follow the redemption calculation 


8 do even if we disregard it - and this, again, is for 


9 formula. 


9 settlement puiposes - even if we disregarded the 


10 The Spotswood Valley Center would have a zero 


10 agreement? That was the purpose of this description. 


11 number if you followed the redemptions. So we're saying 


11 Q You left Reston International off because you 




12 didn't feel that Jonathan had contributed anything to it? 


13 to if you followed the FPEP agreement. 


13 A No, because I think that it would have had zero 


14 Q Uh-huh. 


14 value in any case. 


1 5 Why didn't you include Reston International 


15 Q But so would Spotswood Valley Center? 


16 Center in here? 


16 A That's correct. 


17 A At this particular time I'm not even sure we had 


17 Q But you didn't leave that one off? 


18 agreed to buy it. I dont know where it stood in the 


18 A That's right. 


19 process. 


1 9 Again, these were for settlement discussions. 


20 Q Had you been in that position? I mean is - 




2 1 because you weren't sure whether that was ever going to 


21 don't - 


- 1, -at that time? 


22 A That's right. 


1 A Right. Ifwewouldhaveputitonthesheet.it 


1 Q - see anything on here other than - 


2 would have had a value of zero. And the reason it would 


2 A Right. 


3 have had a value of zero is because we were just buying it 


3 Q - what's on here. 


4 at market value, and so this would be no promoted intcres 


4 You indicated that the discount rate was too low 


5 because the value would be equal to the price we paid. 


5 of a discount rate - 


6 Q But wouldn't that be the same for the Spotswood 


6 A Yes. 


7 Valley ~ 


7 Q -IS percent? 


8 A It would - 




9 Q - Center? 


9 Q Why do you say that? 


10 A -be the same for Spotswood Valley. 


10 A Because wc believe that most equity 


1 1 And the reason we did it this way was to show why 


- 1 investment f ■• *nJ tlii; is an equity yield -- now should be 


12 this is well in excess of what the entitlement would be. 


12 closer to 20 percent. 


13 the way we read the document. 


13 Q And why do you believe that? 


14 Q I guess I'm just wondering -you said if Reston 


14 A Because that's where we see the market, that's 


15 International Center was on here, you'd put zero. Why 


15 the way we are investing our money. 


1 6 wouldn't you put zero for Spotswood Valley Center? 




17 A If we would have followed the same logic, we 


17 A Because we wanted to -we had made an offer of 


18 would have. But we followed a different logic for 


18 200-, and we wanted to show even with these assumptions 


19 Spotswood Valley. 


19 that you really can't get above 200-. 


20 Q So this must have been prepared, at the earliest, 


20 Q So you made the offer before you did this 


21 March 20 - late March; correct? 


21 calculation? 


22 A I think so, something like that. 


22 A Yeah. We didn't make the offer based upon this 
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i (Proceedings participants speaking at the same ti 






S THE COURT REPORTER: Wait, wait. I didn't get 9 A Yes. 

part of that. 10 Q Okay. 

1 BYMR.HADDAD: 11 that? 

2 Q This was - this was prepared after the $200,000 j 1 2 A Well, I 

3 offer to Mr. Morris was made? j 13 discussions abi 

4 A This was prepared after we had agreed to make a 14 interfering with his abi 

5 $200,000 offer. 15 Q Okay. Do you i 

6 Q What factors do you consider in determining what 16 the Dutch, as you guys 

7 the discount rate should be? 17 Mr. Tjaden, regarding i 
3 A Our judgment about the market, our judgment about 18 A Yes. 

9 what rate we're willing to invest our money, and our 1 9 Q And that was in 



t specifically do you recall abon 



ut in this particul 
; this property her 



office; isn't that right? 



»e relied on is that's the n 



3 you played with tht 



MR. SMITH: Paychecks? 
MR.HADDAD: Yes. 
\ Paychecks? 
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"But, as I say there's" - 'you know. M 
s" ~ "you know, his strength is in acquisitibi 
ust identified a deal, the Spotswood deal; so 

"And maybe if I interfere less, things w 



outlined how we planned to 



un the office properly after that point? 

A No. I was not involved in the offu 
ut of the office. And that was up to Mr. i 



■ Q /':m subsequently returned .>•■■.:: his k?rniinati< 

1 What did you find when you came back? 

> lot of things that happened in this intervening time 

' running the office. The key thing is the -- is making 

> deals happen, making » you know, being out in the m 

3 Q Did you around this same time period suggest 

1 Mr. Morris that perhaps Buvermo should terminate 

I Ms. McCormick? 



5 A I believe Mr. Morris and I talket 
7 Ms. McCormick and her role. I said, "J 
3 really for you to decide. M happy to bs 
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to figure out a way to think that through 


ind work around 


that. And whatever you think is right, Tn 


willing to 


support you." 




Q Okay. Andjustsothatlmakesu 


e I understood 


you correctly, do you have any reason to 


elieve that 


during that time frame where you were only coming to the 


office once a week and through Mr. Morr 


s's termination 


that he wasnt running the office as he sh 


uld? 


A No. I was hopeful that things we 


e going the way 


they should go and that we would be able 


to work this out 


and we'd be able to go forward successfully. I was hopeful 


that that would happen. And I think that 


was my -my 


expectation, and I really wanted that to happen because I 



y. I just still want an answer from yo- 



9 left the office but for one day a wecl 
3 reason to believe that Mr. Morris di 

1 a.; he should? 



Mr. Morris back in December ant 



A Or we might have mutually agreed. But it was 

mutual agreement to do it. It wasn't, like, you know --. 

Q Okay. And the point of that was basically to ge! 



t him - stay out of his way, really let 



Q Uh-huh 
Q And let hit 



L Q Sitting here today, you Invc no ! m:\ 

! A Right. 

! Q Did you have any discussi is with 

i • -■ Mi Lol'iiiK: i>l' M; Pearey t .-garding ct 



One thing I might correct you -- 1 
misunderstood your que* <;;: earlier 
had - what I thought you asked me is i; 



Q Okay. And why wonUtyoulm 
A I might have wanted their opin 



(Whereupon, a 
2 Q Mr.Gal 
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1 office had operated. 


1 waitin io sit back and see how the re ult came out 


2 Q Really? 


2 Q Uh-huh. 


3 A Yes. 


3 And you mentioned in December expressing concerns 


4 Q Uh-huh. 


4 about Mr. Morris's performance. But those concerns weren't 


5 A And I think that -I don't know if that- 1 


5 expressed to Mr. Morris by you? They were expressed to 


6 think that's more responsive to your question. 


6 Joost and Andre; correct? 


7 Q And what did she express to you? 


7 A I believe Mr. Morris and I had had some pretty 


8 A That she was concerned about how the office had 


8 extensive discussions in December about each - you know, I 


9 been operated. 


9 think both of us were frustrated. 


10 Q That's all she said? 


10 Q So you recall having discussions with Mr. Morris 


11 A She said -I don't recall all the details of 


11 about his performance in December? 


12 what she said. 


12 A I think that we were talking about both of our 


13 Q What do you recall? 


13 frustrations with each other. 


14 A Well, I recall that she, you know, felt -she 




1 5 had concerns about how things were being - how things were 


15 A Yes, I believe so. 


16 going. 


16 Q You believe so? 


17 Q You don't recall what the specific concerns were? 


17 A (No response.) 


18 A No, I -no, not in detail, no. 


18 Q Do you recall what about his performance you 


19 Q Did you document those concerns? 


19 discussed with him? 


20 A No. 


20 A You know, at that time I was concerned with the 


21 Q You didn't think It was important to document 


21 way he and 1 were relating to each other; and I was 


22 them? 


22 concerned about! to some of his - 


315 


317 


1 A I didn't think it was necessary. 


1 some of the partnership relationships; and I was concerned 


2 Q Okay. Incidentally, did you ever make any of 


■ i ' s 


3 your concerns about Mr Morris known to him prior to his 


3 the market properly. 


4 termination? 


4 You know, all of those concerns were on the 


5 A I was expecting, all the way through the 


5 tabic; and those were the thingf . i = • . . ' ■ i ,i ' > 


6 breakfast meeting that Mr. Morris and I had right before 


- rind mads, ihcss decisions !.■ ;; • a different direction 


7 our March partners' mccliric; iIki'. Mi Morris was going to 


7 Q And you recall having discussions wild Mi Mt<ms 


8 figure out a way to make things work and that wc were both 


8 about those concerns? 


9 going to make this work together That was my expectation. 


9 A I remember Mr. Morris and I having several heated 


10 Q So prior to that point you hadn't expressed any 


10 discussions, yes. 


11 concerns to Mr. Morris about his handling olhis job? 


11 Q Incidentally, none of your concerns about 


12 A Well, I think we had talked about it in December. 


1 2 Mi M.'rri.s d , ,, > ; :,i t - rued isn'l 


1 3 But since December there might have been one or two 


13 lhat right? 


14 instances where we had some strong disagreements. Hut in 


14 A That's correct. 


15 general I was hopeful that the climate was improving. 


1 5 Q Apart from maybe this document you provided me 


16 Q Those disagreements were about your - or his 


16 with today? I haven't had an opportunity to review it, 


17 perception that you were interfering with his job? 


17 but-- 


18 A Yeah. 


18 A Right. 


19 Q It wasn't about you thinking he wasn't doing his 


19 Q -your statement - 


20 job correctly; correct? 


20 A Yes. 


21 A I was hoping that we would see the results that 


21 Q -of events? 


2 2 would say that he was doing his job very well, and I was 


2 2 That's a summary of the evening - 
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1 A Right. But Ms. McCormick was involved in tat ^ 


2 Q --the dinner in March of -- 


relationship as well. 


3 A Yes. 


3 Q But apart from maybe her involvement in that, she 


4 Q -2006? 


4 was to be somebody who was working with Jonathan; correct? 


5 Okay. Going back to what I had opened up with, 


5 A That's correct. 


6 that you testified that you wanted to see Mr. Morris 


6 Q And Mr. Hinderman, he had nothing to do with JBO; 


7 succeed in the role -- 


7 correct? 


8 A Yes. 


8 A That's correct. 


9 Q -aspartofthatyouwerejustessentially 


O Andyoudidnu.dviscMi Moms nl'Uic Hinderman 


1 going to butt out, with the exception of taking care of 


10 meeting until atki von h ■•■ > >m. is that correct? 


11 certain things related to JBG? 


11 A That's correct. 


12 A Yes. 


12 Q And you didn't advise Mr. Morris that you would 


13 Q Otherwise, you had essentially said to Mr. Morris 




1 4 and to Joost and Andre, "It's your show, Jonathan" -- 


1 4 that up as well; isn't that correct? 


15 A Yes. 


15 A That's correct. 


16 Q - isn't that - 


16 Q So you really weren't sticking to your end of the 


17 A Yes. 


17 bargain there, were you? 


18 Q -right? 


18 A I dont read that that way at all. 


1 9 Okay. And yet in March you were still seeking 


19 Q Okay. 


2 deals on behalf of Buvermo; isn't that right? 


2 (The designation of FPEP property was marked 


21 A What are you referring to? 


21 Plaintiffs Exhibit No. 1 6 for identification.) 


22 Q Well, I'm just referring to deals other than 


22 BYMR.HADDAD; 


1 deals related to JBO. 


1 Q You've been handed what's been marked as Exhibit 


2 A And what are you - what arc you referring to? 




3 Q Okay. Do you recall setting up a meeting with a 


3 this document and tell in me if you recognize it. 


4 Mr. Terry Hinderman? 


4 A Yes. 


5 A Yes. 


5 Q And is that your handwriting on this document? 


6 Q And do you recall asking Kara McCormick to attend 


6 A I don't believe so. 


7 that meeting with you? 


7 Q Do you recognize this handwriting? 


8 A Yes. 


8 A No. 


9 Q Okay. And at the time Kara McCormick was 


9 Q Are you positive that's not your handwriting? 


1 somebody who was supposed to be working for Jonathan -- 


10 A M pretty sure it's not my handwriting. 1 don't 


11 A That's correct. 


1 1 know if it's Ms, McCormick's handwriting or not, but I 


12 Q -correct? 


1 2 don't think it's mine. 


13 And she wasn't your employee; correct? 


13 Q Okay. Is this a document that you prepared? 




14 A Yes, 


IS that's not the way we viewed the office. 


15 Q And when did you prepare the document? 


16 Q You viewed her as - 


16 A Whew. Goodness, I don't remember how long ago. 


17 A I viewed we all worked together. 


17 It was sometime prior to March. 


18 Q Okay. But she wasn't your employee; correct? 


18 Q Of2006? 


19 A I don't know what you mean, was she my employee. 


19 A Yes. 


2 I viewed us all working together. 


20 Q Was it after you were supposed to be staying out 


21 Q Well, I thought that all you were working on was 


21 of the office but for one day a week? 


22 JBG and maintaining that relationship. Correct? 


22 A I think I had done a draft of this- 1 don't 
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1 remember when it was done. 


1 A That's correct. 


2 Q Okay. What was the purpose of this? Why did you 


2 Q Okay. And according to Mr. Morris's offer letter 


3 draft it? 


3 and to your prior memorandum to Mr. Tjaden, you weren't 


4 A The purpose of this is we were working on -- we 


4 supposed to receive any promotes after 2006? 


5 were working on revising Section 3.03 of the Fidelio 


5 A That's correct. 


6 Properties agreement and the property designation, and this 


6 Q Yet you left yourself on here as a promote 


7 was a format for the redesigned designation. 


7 recipient. 


8 And I've found whenever I do formats, that 


8 A This is - this was designed to conform with the 


9 they're more effective if I fill in numbers. Even if they 


9 way things had been done in the past so people could see 


1 aren't the right numbers, at least people can see what they 


10 how it was used in the past. In the future there would be 


11 mean and how they add. And so at that time I picked these 




1 2 numbers just as examples in order to have something on the 


12 things. That was why I did it, so it would tie in with 


13 page. 


13 people in the past. 


14 Q Okay. So was this - this was prepared to serve 


14 I had no intention - and, by the way, I don't 


15 as a new template for the FPEP designations? 




16 A Yes. 


1 6 surely, if I were going to get it, wouldn't back into 


17 Q Okay. And do you have an idea of what year it 


17 getting it by putting it on a sheet like this. I mean 


18 might have been prepared? 


18 that's-. 


19 A My- 


19 Are you - arc you inferring that I put my 


20 Q You said before March. Was it in 2006? 


2 percentage here in order to obtain that percentage in 




21 future dealings? Is that what you're inferring? 


22 2005. I dont remember - 


22 Q What Im Seising is that- and just to remind 


1 Q Okay. 


1 you this is your deposition not mine 




2 But what I'm asking you is why you put your name 


3 for quite some time. 


3 there. If you can provide me with a reason - 


4 Q At that time, by the end of 2005, you knew that 


4 A The reason was - 


5 no deals were going to close in 2005; right? 


5 Q — I'd be happy to hear it. 


6 A A lot of deals closed in 2005. 


6 A -this is -this is a format that people could 


7 Q At that point --at the time that you drafted 


see tint's simil.n to ^ hat we've done in the past and you 


8 this, you were aware that there were no deals closing in 


8 can see how it was done in the past. 


9 2005; isn't that right? 


9 But it was clearly not my intention to do this to 




1 represent that I would be due that in the future. This is 


11 end of 2005. I don't know. 


11 a -- this is a template that explains to people how things 


12 Q Okay. Were any deals initiated from Mr. Morris's 


12 work. 


1 3 time at ~ other than Spotswood, were any deals initiated 


13 Q Why does it matter - who did you need to show 


1 4 from June of 2005 through the end of 2005? 


1 4 how it was done in the past? 


15 A I don't recall. 




16 Q You don't recall whether any other deals were 


16 didn't. 


17 initiated? 


17 Q I'm just saying you did it to show people how it 


18 A I'd have to go back and look. 


18 was done in the past. Well, who? 


19 Q Okay. You weren't preparing this, however, for 


19 A Iwas- 


20 use in 2005 ; isn't that right? 


20 Q Who are you trying to show? 


21 A Right. 


21 A Anybody who had done these in the past. 


22 Q You were preparing this for future use in 2006? 


22 Q So Andre and Joost knew how it was done in the 
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1 past. They'd been in the company for a while, hadn't they 


1 dont agree" - 


2 A Well ~ and this shows them how it would have ~ 


2 Q Okay. 


3 the - if you saw this designation previously, it looked 


3 A - and we would have had to discuss it. 


4 nothing like this. And this was to relate to ~ now, maybe 


4 But I'm saying, 'Tm not going to even raise it 


5 I did it wrong; maybe it wasn't helpful. But I surely 


5 for discussion." 


6 didn't do it with the intention of changing my promote. 


6 Q So you didnt have an interest in getting a 


7 Q Because you never had any intention of trying to 


7 promote in Reston International; right? 


8 claim a promote for the JBG Reston deal, which is the 


8 A That's - that's - that's correct. And I told 


9 Reston International Center? 


9 Jonathan that. And I don't have an interest in the promote 


10 A I at this stage of the game-- 1 think Jonathan 


10 in Reston International Center. 


11 and I talked once. And I said, "Jonathan, you know" - 1 


11 Q Isn't this what you pulled out of your pocket the 


1 2 intended this to be more of, you know, I had the right, yor 


12 night ofthe dinner at the Four Seasons? 


1 3 know to --to - you know, this is my deal. I generated it 


13 A This was part ofthe -ofthe items that I 


14 under this new format. 


1 4 wanted to go over with Andre and Joost, yes. 


15 I had the right to go back and argue: Look, this 


15 MR. SMITH: Let me make one clarification. This 


16 is a different format. There -- when we conceived of the 


16 is a document that was produced by Mr. Morris. And when 


1 7 earlier one, it was conceived on the basis that I would not 


1 7 you say this is the document that he pulled out of his 


18 be primarily responsible for JBG. 


18 pocket, I want to make it clear - or maybe, you know, 


19 It would be logical for me to go back and say, 


1 9 Mr. Gardner can say whether the document he pulled out of 


2 "Wait a minute. Now that I'm primarily responsible, we 


2 his pocket had this handwriting on there, because I think 


2 1 should renegotiate the deal in the future. " 




22 But I said, "Jonathan, I'm not going to do that. 


22 THE WITNESS: Yeah. That's an important -. 


1 Even though it's logical that I could do that and it's" -- 


1 A The document I pulled out was a clean version of 


2 and I" -- "and I should be entitled to it, I'm not going to 


2 this, without any of the handwriting. 


3 do that. And the reason I'm not is because I want you to 


3 BYMR.HADDAD: 




4 Q Take a look at the bottom left-hand comer. It 


5 to give that promote to you." 


5 appears to be maybe an initial. 


6 Q Well, it would have also been contrary to the 


6 (The witness reviewed document.) 


7 agreement that you entered into with - that the defendants 


7 Q Can you make « do you know what that is? It 


8 had entered into with Mr. Morris, 


8 looks likes a J maybe? 


9 A Well, we could have -you know, the deal was at 


9 A It might be Joost. Maybe this came from Joost. 


1 that time that I was going to back off and Jonathan was 


10 Q You pulled out a document similar to this 


1 1 going to carry the lion's share. If we've renegotiated 


1 1 containing everything except for maybe the fax heading and 


1 2 that with regard to - to JBG, it would have been logical 




13 to talk about that. 


13 A The handwriting -- 


1 4 But I'm saying even though it might have been 


14 Q -the handwriting - 


1 5 logical, that was not my intent and I was not going to do 


15 A Yes. 


16 that. 




17 Q You agree, though, it would have been 


17 A Yes. 






19 A Right. 


19 that dinner? 


2 But there were other things - we would have had 


20 A Well, this was a discussion that I had had with 


21 to have talked about it and renegotiated it. And Jonathan 


21 Andre and with Joost. What I wanted to do was to advise 


22 could have said, "Hey, wait a minute. That is wrong; I 


22 them ofthe types of things we were considering to make 
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1 thee modification othe weren't ri ed 


1 concerns. But I would have thought that he and I could 


2 It was a chance to sit down - typically many 


2 have talked about it. And I tried. I said, "Jonathan, 


3 times we would use these dinners to have an informal 




4 discussion: Here's what to working on. I just wanted to 




5 tell you this is happening. I just wanted to have a chance 


5 an example, why dont you use better numbers." You know, 


6 to talk to you about it so that we could have discussion a 


6 then we would have gone on; and that would have been fine. 


7 number of times before it comes up for final review. So it 


7 Q But don't you understand how maybe Mr. Morris was 


8 was in that nature that we were doing it. 




9 Q Wouldn't you agree that it would make more sense, 


9 A No,I~ 


1 though, that if you were doing it to show them what you 


10 MR. SMITH: Object to form -- 


1 1 planned to do, that you wouldn't have included yourself at 


11 Q You don't see how - 


12 all and just included Jonathan Morris under - 


12 MR. SMITH: - calls for speculation. 


13 A I could agree it - 


13 BYMR.HADDAD: 


14 Q Sir, sir. 


14 Q -he might have -he thought that? 


15 ~ under the breakdown of ITEP promote? Wouldn't 


15 MR. SMITH: Same -- 


1 6 that have made more sense? 


16 A Td- 


17 A It - when I prepared this, there was a logic for 


17 MR. SMITH: Same- 


18 doing it this way. I just didn't go back and change it. 




1 9 In retrospect, I should have gone back and changed it; 


19 whole statement. 


20 you're right. 


20 MR. SMITH: Same objection. 






22 be as inflamed as he was. I would have thought that he and 


22 Q Sir? 


1 I could have had a m led" ussion vhichl tried to 


1 A I did not- 1 do not feel there would have been 






3 want you to know my feelings because you're doing this. 


3 that way. 


4 But I understand why you did it." Then things would have 


4 Q Okay. Well-. 


5 gone on. I mean that would have been fully my explanation. 


5 After the February of'05 discussion that you had 


6 And I - when he acted the way he did, 1 just - 


6 with Mr. Andre - or Mr van Rhce and Mr. Tjaden regarding 


7 Iwasblindsided. 


7 perhaps terminating Mr. Morris ~ 


8 Q I see. 


8 MR. SMITH: You said, "February of'05". 


9 A If I had known he was going to react that way, I 


9 MR. HADDAD: Sorry 


10 probably would have done it totally differently. Butl 


10 BYMR.HADDAD: 


1 1 surely was blind side by that reaction. 


11 Q -December of'05 regarding terminating 


12 Q So you don't understand why Jonathan may have 


12 Mr. Morris, when was the next discussion you had with them 


13 been- 


13 regarding Mr. Morris's termination? 


14 A Ican- 


14 A I don't recall any discussion prior to the 


15 Q - upset - 


1 5 evening of the March 20- - 1 guess whenever - whenever we 


16 A -- understand that he - 


16 had our dinner. 


17 THE COURT REPORTER: Sit, please. 


17 Q Okay. And I believe you previously testified 


18 THE WITNESS: Sorry. 


1 8 that you had at least at that time no basis for concluding 


19 BYMR.HADDAD: 


1 9 that Mr. Morris wasn't properly performing his job in that 


20 Q My question was: So you don't understand why 


20 time period; correct? 


2 1 Jonathan may have been upset by this? 


21 A Thafs correct. 


22 A I could understand why he would have had 
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2 Mr. Morris? 


2 Q Okay. Was it more than one? 


3 A The agreement to terminate was made by Mr. Tjaden 




4 andMr.vanRhee. 


4 Q Was it more than two? 


5 Q Okay. And what was the basis for that? 


5 A I don't know. 


6 A I think they were really concerned that they had 


6 Q You don't know if it was more than two? 


7 a person who wouldn't properly represent their fiduciary 


7 A No. 


8 interests. 


8 Q So it might have just been two occasions? 


9 Q Wasn't the -do you recall them -one or both 


9 A Yeah, one or two occasions. 


10 of them saying to Mr. Morris that he should be aware of 


10 Q And his response was what exactly? 


1 1 documents that you are presenting at that dinner before 


11 A I just -didn't really seem interested in 


12 their presentation? 


12 reviewing them. 




13 Q He didn't seem interested in reviewing a 


14 statement. 


1 4 designation of FPEP property? 


15 Q And when prior to that dinner had you made 


15 A The changes we were making to this. And we had 


1 6 Mr. Morris aware of those documents? 


16 some other documents we were also working on. 


17 A Well, I had tried to show them a number of times 


17 Q Okay. You were preparing board packages; 


18 in the previous days, but I had had no success. 


18 correct? 


19 Q A number of times in the previous days? 


19 A Yes. 


20 A Yeah. We were preparing some of the documents. 


20 Q And that's when you saw fit to show him these 




21 documents? 


22 Butwejustweren'tal., 


22 A As part of - we were doing this in addition to 


1 Q Really? 


1 preparing the board package. 


2 So you were in the office, obviously, on a 


2 Q Okay A lot of work goes into preparing those 


3 regular basis then? 


3 board packages; correct? 


4 A I was in the office more that -that was like -- 


4 A Yes. 


5 we were having our partners' meeting, and it takes about 


5 Q It could have been thatjust Mr. Morris didn't 


6 three weeks prior to the partners' meeting to complete 


6 really have time to look at what you were trying to show 


7 preparation of all of the documents that make up our board 


7 him; right? 


8 package. And- 


8 MR. SMITH: Objection; calls for speculation. 


9 Q And -Tm sorry. 


9 BY MR. HADDAD: 


10 A -and since I was responsible for the JBG 


10 Q He was busy, wasn't he? 


1 1 portfolio, which was a large part of that report, then I 


11 A I don't know-. 


12 needed to be in the office to prepare that part of the 


12 Q Sir, do you recall him being busy then? 


13 report. 


13 A I recall us being busy, yes, all of us. 


14 Q Okay. And so on how many separate occasions do 


14 Q In any event, you knew at the time that you went 


1 5 you recall trying to present this document as well as the 


15 to the dinner that he hadn't had an opportunity to review 


16 other documents you ~ 


16 these? 


17 A I don't recall. 


17 A Yes. 


18 Q You have to let me finish, sir. 


18 Q Yet you decided to pull them out any way; isn't 


1 9 On how many occasions do you recall prior to the 


19 that right? 


2 dinner trying to discuss this document as well as the other 


20 A Right. 


2 1 documents you pulled out of your pocket that night with 


21 Q Okay. And you felt that that was appropriate? 


22 Mr. Morris? 


22 A Yes. 
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5 Q And he reacted how? 



; didn't really affect Mr. Morris at all. It was a past deal 

up. And I thought Andre was wrong in berating Mr. Moi 
But I thought it was the kind of thing that, you 



settling up of these items here, paragraph 3 
Q So you're referring to Exhibit No. 1 2 

A Paragraph 3 of Exhibit 12. 



Q - in the profits? 
Q ' ) 



really act as that fiduciary represent!! 
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h. They were depending on Ms. Mt 



• < tpipcling Ihthi .litti ulti n .« didn 






L deal; isn't that right? 

! Q And that's fairly sizable deal, w 






million on behalf of Fiddio? 



itself was the event. It was an indication of a 

Q Okay. Well, from December through March hai 
Mr. van Rhcc or Mr. Tjadcn visited the United States, t< 
your knowledge? 

A No. 

Q Okay. So they didn't really have a - they 
didn't have any personal knowledge of what was going i 



Q Hm. 
And what specific aspects of the deal is it yoi 
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1 the way it was structured. And, obviously, Mr. Morris and 


| 1 MR. HADDAD: Mr. LoPinto with Mr. Morris. 


2 I will disagree on this because I think he believes he did 


2 A I think that the discussions were oriented around 


3 a very good job; and I happen to think that it was job that 


3 what Jonathan intended to do and - and why Jonathan was 


4 I could sign, it was acceptable to sign. But it surely was 


4 taking the position with regard to the length of his 


5 not a - a top-notch job, I didn't believe. But it was 


5 employment agreement. 


6 acceptable, and I was willing to sign on it. 


6 BY MR. HADDAD: 


7 Q ta trying to figure out what about it made it 


7 Q Were you -did you ask Mr. LoPinto to try to 


8 that it wasn't a top-notch job. You're saying his overall 


8 speak with Jonathan about this issue of the term? 


9 sort of - 1 mean you're speaking in very general terms, 


9 A 1 don't recall- I don'l recall whether! asked 


10 and I'd like a specific. 


1 or Mr. LoPinto volunteered. I - I believe he volunteered. 


11 A Well, if you want, we could - 


11 Q He volunteered to talk to Mr. Morris about - 


12 Q Do you know any off the top of your head? 


12 A Yeah, about why Jonathan was taking the position 


13 A You know, Td rather ~ you know, we could go 


1 3 he was taking, because he nor I agreed witli it. 


14 through the deal point by point if necessary. But, you 


14 Q Uh-huh. 


1 5 know, it was -- in my view - and I've done a lot of these 


15 Okay. Well, let's talk briefly about Spotswood 


16 things. I thought it was, you know, a -a modest effort, 


16 Valley. 


17 a C effort. 


17 A Okay. 


18 Q Hm. 


18 Q Can you describe what - that acquisition for me, 


19 , And at the time of Mr. Morris's termination, how 


19 just in general terms. 


2 much involvement had you had in that deal? 


20 A It's a shopping center property in 1 lanisonburg. 


21 A Well, I had - Mr. Morris had kept me apprised of 


21 Virginia. 


die neg< tijimiK am! I had read the documents because I 


22 Q And do youreeidl unca the opportunity was 


1 was going to have to sign the documents. 


1 presented to Buvermo? 


2 Q Uh-huh. 


2 A rd have to go back and -when it was first 


3 And did you tell him when you read the dowmicnis 


3 presented, Td have to go back and look at the records. I 


4 that, you know, you felt that this was a C effort? 


4 don't know. 


5 A I didnt give him a judgment on the effort. I 


5 Q I believe you indicated earlier that during your 


6 just said, "I think it's acceptable, and HI sign it. " 


6 discussions in December of '05, (he Spoi.x.o! d VAk\ ,S. •: 


7 Q Uh-huh. 


7 had been - was mentioned. Do you recall saying that' 


8 At some stage after Mr. - at some point after 


8 A Yeah. I think I - if you wanted me to pick the 


9 Mr. Morris's termination, you had contacted Mr. LoPinto to 


9 date, I'd have to look at - I'd have to go back and see. 


10 get him to speak with Mr. Morris. Do you recall doing 


10 1 don't -I can't give you a date. 


11 that? 


11 Q Can you give me a year? 


12 A I recall talking to Ms. Pearcy, and I recall 


12 A Td have to go back and look. I don't know 


1 3 talking to Mr. LoPinto, and I believe Mr. LoPinto 




1 4 volunteered that he would speak with Mr. Morris. 


14 Q Do you recall during your discussions with 


15 Q You followed up then with Mr. LoPinto to find out 


1 5 Mr. Tjaden - do you recall discussing earlier your 


16 if he had, in fact, spoke to Mr. Morris; right? 


1 6 conversation with Mr. Tjaden and Mr. van Rhee in December 


17 A I believe I would have called him and said, "What 


17 about Mr. Morris's proposed termination? Do you recall 


18 happened?" 


18 testifying about - 


19 Q What were those discussions in reference to; do 


19 A Right. 


20 you know? 


20 Q -thattoday? 


21 MR. SMITH: Which discussions? The one he was 


21 Do you recall saying during that testimony that 


22 having with - 


2 2 the Spotswood Valley deal was mentioned during that 
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1 A Okay. 


2 A I do that. And I don't know remember whether 


2 Q - and others concerning the Spotswood Valley 


3 was during that period of time or later. 


3 deal; isn't that right? 


4 Q Okay. 


4 A Yes. 


5 A I -- you know, I don't recollect that. I might 


5 Q Okay. So as of January 31st, 2006, it was pretty 


6 have said it then, but right now I can't pin the date down 


6 clear that Fidelio was going to be moving forward with this 


7 without looking. But there is a date, 


7 transaction- 


8 Q There's no dispute here, is there, that 


8 A Yes. 


9 Mr. Morris initiated that deal -- 


9 Q -right? 


10 A That's correct - 


10 A And it's likely then that in December we were -- 


11 Q -himself; is that correct? 


1 1 this one was one that we had been talking about or talking 


12 A - there is no dispute. 


12 to people about, I think. 


13 Q In which case I don't think it matters whether 


13 Q Okay. In fact, Fidelio made certain deposits in 


14 it's 2005 or -- 


14 February of '06; isn't that right? 


15 A It- 


15 A I believe -I know we made deposits in -around 


16 Q -2006? 


16 February. It sounds like the right time. 


17 A - probably doesn't. 


17 MR. HADDAD: Let's mark this as Exhibit 1 8, 


18 Q But it is -I believe it's 2005. 


18 please. 


19 A Yeah. I think you could well be right. I just 


1 9 (The SJM payment records were marked Plaintiffs 


20 don't remember. 


2 Exhibit No. 1 8, collectively, for 


21 Q Okay And there was a time in early 2006 that 


21 identification.) 


i Ml 


22 BY MR.HADDAD: 


1 that right'' 


1 Q If you could -these reflect various -this 


2 A Tin not sure when vvc made that commitment -• 


2 document marked Gardner 1 8 reflects various payments that 


3 Q Okay. 


3 appeared to have been made from Fidelio Properties account 


4 A -but we did commit. 


4 to SJM Partners, Inc., account. One is for 1 75,000, and 


5 Q You entered into a letter of understanding with 


5 then appears on the second page another for 250,000? 


6 SJM- 


6 A I have two on the front page. 


1 A Yes. 


7 Q I'm sorry. Are they both on there? 


8 Q - regarding that particular transaction; 


8 A Yes. 


9 correct? 


9 Q Sooneforl75,000andonefor250,000. Doyou 


10 A Yes. 


10 see that? 


11 By the way, the principal of SJM is 


11 A Yes. 


1 2 Steve Oarchik, and we had previous - done two deals 


12 Q And that is consistent with your recollection of 


13 previously with him. So we did have knowledge of him. He 


13 what occurred? 


1 4 knew us, and we liked respect him as a developer. 


14 A I don't recall the amounts, but these look 


15 Q Okay. 


15 like - 1 know they were sizable amounts. 


16 MR.HADDAD: If you could mark this as Exhibit 


16 Q And ultimately the deal closed on July 6th, 2006; 


17 17. 


17 isn't that right? 


18 (The SJM letter dated 1/31/06 was marked 


18 A If you have that date - 


1 9 Plaintiffs Exhibit No. 17 for identification.) 


19 Q Yeah. 


20 BY MR.HADDAD: 


20 A -I have no reason to disagree. 


21 Q Mr. Gardner, this is the letter of understanding 


21 Q Well, I dont have the closing settlement 


22 that Fidelio executed with SJM- 


2 2 statement - 1 do have the settlement statement, but not 
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354 


1 would lend money to Fidelio or they would net it against 




2 other money that I was due 


3 19. 


3 MR. HADDAD: Would you mark this as 20. 


4 (The letter dated 7/6/06 was marked Plaintiffs 


4 (The Spotswood Valley financial documents were 


5 Exhibit No. 19 for identification.) 


5 marked Plaintiffs Exhibit No 20, collectively, 


6 BYMR.HADDAD: 


6 for identification.) 


7 Q This reflects that Fidelio made a payment of 


7 BYMR.HADDAD: 


8 $3,296,876 on July 6fn, 2006? 


8 Q Okay. Tin handing you what's been marked as 


9 A Yes. 




10 Q And that was consistent with -that was the date 


1 related to the Spotswood Valley deal? 


1 1 of closing, if I'm not mistaken? 


11 A Yes. 


12 A Yes, I would think so. 


12 Q Do you know when these were prepared? 




13 A When were they prepared? 


14 investment in this - 


14 Q Yes. 


15 A This plus the other deposits. I don't - I don't 


15 A The only basis I would have to go on is to look 


1 6 know exactly what our total is as of now, but - 


16 at the date down in the right-hand corner. And that 


17 Q Okay. 


17 sometimes reflects when they were prepared, and sometimes 


18 A -but our books would show that. 


18 it reflects when they were printed, so I don't know which 


19 I'm sure there's these two deposits - my guess 


19 ofthoseitwouldbe. 


2 is these two deposits would be added to this, plus there 


20 Q Do you know whose responsibilities it was to 


2 1 may have been some others. 


21 prepare these? 


22 Q I also see - on Exhibit No. 18, the last ,i;- 1 


,-: .-. ,, ' ■■ ■ ,ra I ■ .- >.,>,.,., 


1 see a check to Trcmont Realty Capital for $50,000. 


1 Now, whether these came from her or whether they came - 


2 A Yes. 


2 the documents that had been prepared by the developer I 


3 Q And is that also part of the Spotswood 


3 don't know. 


4 investment? 


4 Q Okay. Well, this first spreadsheet is the one 


5 A Whew 


5 that you referred to earlier as having identified - if ta 


6 Q Or do you know ~ 


6 not mistaken, the lirst page, you were referring to the 


7 A I would assume so. I think this is part of a 


7 promote in this page, if I'm not mistaken. And it's saying 


8 commitment fee for a lender 


8 that you calculated Mr. Morris's promote at 1 5.5 percent. 


9 Q Okay Now, is the amount ■• in addition to the 


9 A Let me see 


1 amounts that we've seen today, did you then also invest 


1 (The witness reviewed document. ) 


11 yourself a 2.5-perccnt •■ make a 2.5-percent capital 


11 THE WITNESS: Do you have a - 


12 investment? 


12 MR. SMITH: Without a calculator, I don't think 


13 A Typically the way that we do our investments is 


13 we're going to be able to answer that. 


1 4 lidelio makes the investment, and then I reimburse them for 


14 MR. HADDAD: There's one right there. 


15 my 2 and a half percent. 


15 THE WITNESS: I-. 


16 Q Okay. 


16 (Discussion off the record.) 


17 A So it wouldn't necessarily be in addition to 


17 A Yep. 


18 this; it would be part of this. 


18 BY MR. HADDAD: 


19 Q It would be included? 


19 Q And this is something that I believe you 


20 A Yes. 


2 testified you had done by mistake? 


21 Q All right. 


21 A Yeah, this was done my mistake. 


22 A And there would be a separate transaction where I 


22 Q So you did have some involvement in- 
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art of calculated out what thi 



Now, whether -- my guess is Ms. McCormick 
'< probably put that in without ~ and we just really didn't 
talk about it, focus on it enough. But we have intended t 



8 Q Uh-huh. 

9 A Well, those were - they a 
1 different than anybody thought abi 



9 developer. 

Bu\ h-y,: hW,\i\ Hi. pp parafion '>! these -■ 

1 A These documents were probably prepared by tht 



Q - just you and Fi< 

A Yes. 

Q All right. And I b 



probably prepared in 



I t t , , , -.,!-;■ 

Q Okay. What about with respect to Re ;ton 
ifitomsnionalCcmei h?,vo a»"i picpocJ »\\ ni^ly-K- like 
this first page? 



Iwll'purwnt? 

with that right now. That's on Fidclio's side ol 

; Q Do you recall why this spreadsheet wa 






6 they're basically to keep trat 



, We use a format like thi 
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Q Okay. How would you compare this in term 

potential profitability with Uie Spot^vood v'-ille d-.-j 
) A Well, they're -they're very different animals 
L The Spotswood Valley buildinc •. in existei i 



Q Okay. 


Do you perform different sort 


perhaps a more 


aggresi 


A Yeah,t 


at's part of the reasons you h 


models; that yo 


u can change assumptions ant 



' for Spotswood Valley Shopping Center? 

f A I - we've done a number of models for Spotswood 

1 Valley, looking at various changes and assumptions, yes. 



A Yes The -it's a part of a much larger 
icmblj ;•■-.: one ::■■-■ ? of a targe: assemlih which 
ii nthei paUhurs ll*«vi bcui: assembling siiHC .■i'-! 
sji ih<; micn;cc'.i no! Re ion 1'dikwiivund the - 






J bhtldijiy -- ii' you drive oui .... Rcil< 



) A It's just the offict 
) But it's intended to be part t 



building and land adjace 



le another Reston Towi 



19 A We have b i ically im dc judg nei 
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1 offset by a long period of time; very high capital cost 


1 Q Now.theBuvermo-meantheReston ^ 


2 needs; and a very complex approval design, development 


2 International Center was a deal that you initiated; is that 


3 process. So, in our judgment, whatever value you put at 


3 correct? 


4 the end, you'd need to compensate with a high enough 


4 A Well, it's » when you say I initiated it, it was 


5 discount rate to get you back down to - right now it's 


5 part of this large complex of deals that we've been 


6 worth what we paid for it. 


6 acquiring as we've gone along. 




7 When the opportunity to acquire it came along, 


8 deal? 


8 JBG approached the existing partners and said, "Would you 


9 A To this deal? To which deal? 


9 like to invest additionally?" So I don't know how you - 


10 Q To the Reston International Center. 


1 you know, it's ~ I initiated the very beginning; and, 


11 A I don't know. 


1 1 therefore, M the initiator and Tm the one who is 


12 Q Okay. 


12 responsible for investment. 




13 Q Uh-huh. 


1 4 when you start, it's worth what you pay for it. 


14 A But it's not like I went out on my own and found 


15 Q Uh-huh. 


15 that. That wasn't necessary. 


16 A Eventually this one will have more - this is 


1 6 And, in fact, that's true in many of these deals. 


1 7 more likely to have value and less likely to have downside; 


17 Many of the deals we do come about because of these 


18 so it has a narrower risk profile than - 


18 follow-on opportunities. 


19 Q You're referring to Spotswood? 


19 Q It was - do you know when this deal was 


20 A Spotswood. 


20 initiated approximately? 


2 1 But there's still - you know, you buy them, and 


21 A I don't. Td have to go back and see. 


22 i 


22 terJ ■•*, 1 mber31,20 


367 


369 


1 theyre worth. And then what you do is add value as you go 


1 correct? 


2 forward. That's the - that's the name of (he game. 


2 A I'm pretty sure it was after. 


3 Q Can you in any way sitting here today place a 


3 Q Okay. And it was initiated prior to Mr. Morris's 


4 value on what - well, let's say Mr. Millspaugh's 


4 termination; correct? 


5 promote -- 12-percent promote will be ten years down the 


5 A Yes. 






7 A On which one? 


7 correct' 


8 Q On Reston International Center. 


8 A Yeah. I don't know the exact date, but it did 


9 A No. 


9 close -or it has closed. 


10 Q Youhavenosortofthoughtsastothat, as to 


10 (The letter dated 6/9/06 was marked Plaintiff's 


11 how you might compute it? 




12 A No. What we hope is it will bo [n'siiivc. Warnsc 


12 BYMR.HADDAD: 


1 3 if he's positive, we're positive. 


13 Q Take a look at Exhibit 21. Thisisa 


14 Q Okay. And so you haven't given any thought as to 


14 confirmation of an amount wired by Fidelio in connection 


1 5 what that promote might be worth down the road? 


15 with the Reston International deal; is that right? 


16 A Down the road I don't even know how to calculate 


16 A Yes, I believe so. 


17 it. 




18 Q And I assume you believe, sitting here today, 


1 8 dollars, the amount invested by Fidelio in that deal; is 


1 9 that your promote's worth nothing because the project is 


19 that right? 


20 just under way? 


20 A I don't know the amount thafs invested today 


21 A The property is worth what we paid for it, yes. 


2 1 because I don't know whether we put more money in the deal 


2 2 And I think that's true in both of these cases. 


2 2 since then or not. And I don't know whether we had amounts 
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1 thatwc ut in for deosits or whether that was riorto 


1 identify this document 


2 this. 


2 (The witness reviewed document.) 


3 Q Where would that be retlected? 


3 A This looks like a document that we would have 


4 A It would be retlected in our current records. 


4 prepared to send to our partners describing the investment. 


5 Q Which were produced? 


5 Q Do you recall doing that in this case? 


6 A I don't know. 


6 A Yeah, I believe this is what we sent. 




7 Q Okay. This is a memorandum that you prepared -- 


e this, again, on that computer database') 


8 A Yeah. 




9 Q - for Fidelio Partners? 


1 money we invest in properties. And this is the amount of a 


10 A And I assume this is the one we sent. 


11 check that we sent on a given day. 


11 Q Okay. And do you recall sending this attachment 


12 Q And those you can just print out back at the 


12 along with it? 


13 office? 


13 A I don't know. I don't recall. 


14 A Yeah. 


14 Q Do you recall reviewing this attachment at any 


15 Q Docs this refresh your recollection as to 


15 time? 


1 6 approximately when the closing on this property took place' 


16 A I might have. 


17 A Yeah, I'm sure that that's when we closed. 


17 Q The Sheraton Reston parcels that are referred to 


18 Q On June 9th, 2006- 


18 in Mr. Morris's offer letter - 


19 A That looks like - 


19 A Yes. 


20 Q - or thereabouts? 


20 Q - does that include 1 1 72U Sunrise Valley Drive' 


21 A -what it is, yes. 


21 A Yes. 




22 Q And the Roland Clarke option'' 




1 A Yes. 


2 A Yes 


2 Q Okay. And is that it' 




3 A Yes. 


4 A Yes. 


4 Q Okay. And have those interests been sold? 


5 Q Hasanyop ' •' ' i t u invested in the 


5 A No. 


6 property - well, you and Fidelio? 




7 A No. 


7 quickly. I'd ratln ■ • . ,• ■> o get this done 


8 Q Okay. And Mr. Millspaugh has a 12-percent 


8 today, to avoid having to come back at another time 


9 promoted interest in this deal; correct? 


9 Let's mark this as 23. 


10 A Yes- 


1 (The 1 1 720 Sunrise Valley Drive document was 


11 Q And does? 


11 marked Plaintiffs Exhibit No. 23 for 


12 A -yes, he will have, yes. 


12 identification.) 


13 Q And nobody else has a promoted -- 


13 MR. HADDAD: And we can mark this as 24. 


14 A No. 


1 4 (The Roland Clarke document was marked 


15 Q -interest? 


1 5 Plaintiffs Exhibit No. 24 for identification. ) 


16 MR. HADDAD: Would you identity this as Exhibit 


16 BY MR. HADDAD: 


17 22. 


17 Q You've been handed what's been marked as Exhibits 




18 23 and 24 to your deposition. Do you recognize these two 


1 9 Exhibit No. 22 for identification.) 


19 documents, by any chance? 


20 BY MR. HADDAD: 


20 A I don't know-. 


21 Q You've been handed what's been marked as Exhibit 


21 (The witness reviewed documents.) 


22 22 to your deposition. I just want to know if you can 


22 A Yes, I do. 
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1 Q Okay. Are these projections similar to the one 


x 


promote? 


2 we reviewed for Spotswood; for the Sheraton, Reston 


2 


A Yes, that's correct. 


3 parcels? 


3 


Q Okay. Andisthata 13-2.5 -- 13-percentand 


4 A Let me see. 


4 


2.5-percent allocation? 


5 (The witness reviewed documents.) 


5 


A I believe that's correct. I think this 2.5 is 


6 A No, I don't believe these are. 


6 


the one that Mr. Bonacci had been entitled to. That's - 


7 Q What are these, then? 


7 


Q Okay. 


8 A I believe that these are - are projections that 






9 we prepared in order to justify our current value 


9 


(Off the record.) 


10 calculations, I believe. But I'd have to -. 


10 


A Yes. That reflects the 1 3 and the 2 and a half. 


11 (The witness reviewed documents.) 


11 


Q Okay. And that's because that was what the 


12 A Let's see. Yeah. We make current value 


12 


understanding was at the time that these deals were 


1 3 estimates of our portfolio as of a given date. And I think 


13 


initiated, I suppose - or not initiated, but were 


1 4 these would be the estimates that we would use as of 


14 


designated as FPEP properties? 


15 12/31/06. So these would be the properties as if sold on 


15 


A You mean that's the - the 13 as opposed to - 


16 that given date. 


16 


the 13 and 2 and a half, as opposed to one of those othei 


17 Q Okay. And how do you go about determining what 


17 


numbers we spoke of? 




18 


Q Correct. 


19 A What we do is we make our best estimate of any 


19 


A Yes, that - 


2 changes in value that might have occurred relative to the 


20 


Q That was the breakdown. And that - perhaps it 


2 1 price that we invested, and we make an estimate of \\ hal - 


21 


was Bonacci ~ 


2 2 how that value would impact the overall projections. 


22 


. i : ; oce< dings participants speaking at the same time.) 


1 Q Okay. Do y „uknowwhoprcparcd ( h.sc? 


1 


A Yes " 7 


2 A I believe that Ms. McCormick prepared those. 


2 


Q -Fidelio at that time? 


3 Q Okay. And do you know when they were prepared? 


3 


A Yes. 


4 A I don't; although, there is a date down here that 


4 


Q The Sheraton Reston parcels, does it include 


5 says "9/12/06". My guess is that was the print, not the 


5 


anything other than these two, at least the ones i\ ..r.'ed 


6 prepared date. 


6 


to in Mr. Morris's ~ 


7 Q Do you recall asking her to prepare these? 


7 


A Yes. 


8 A Yes. 


8 


Q Just the two? 


9 And I think if you look at - if we go back to 


9 


A Just the two. 


10 that exhibit that was the -- the --. 


10 


Q I noticed that there was a designation of new 


11 Q Calculation? 


11 


FPEP that was produced for a Reston Sheraton 1 8-percent 


12 A Yeah, the settlement. 


12 


interest? 


13 Q That those numbers are reflected in there - 


13 


A Yes. 


14 A Yeah. If you look here, see the 175 and the 


14 


Q Is that something different? 


15 1526, 1 think that's these two numbers. Is that 1526 or 


15 


A Yeah. That's the hotel itself. That was -we 


16 1528. Idon'tknowifit'sa6oran8. But I think that 


16 


purchased the ownership of one of our partners in there, 


1 7 and that are supposed to coincide with those two. 


17 


and that's recasting the deal to reflect that. But that's 


18 Q Okay. 


18 


not part of these. 


19 A So these Were based on the -our best current 


19 


Q Okay. Twinbrook. The Twinbrook parcels - 




20 


A. Yes. 


21 Q Okay. The promote allocation in Exhibits 23 and 


21 


Q -have those been sold? 


22 24, it indicates you and Fidelio as being entitled to a 


22 


A Yes. 
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1 O And when were those sold' 


, 


(Proceedings participants speaking a« the same toe.) 


2 A A month or so ago. Fairly recently. 


2 


A That- 


3 Q And what were they sold for? 


3 


Q If s actually-- 


4 A Do you have a projection there? What do you have 


<S 


A Yeah. 


5 that I can-? 


5 


THE COURT REPORTER: What? You know I couldn't 


6 Q Well, let's see. HI try to help you because, 


6 


get that. 


7 believe it or not, I want to get out of here too. 


'7 


BYMRHADDAD: 


8 This is Exhibit 25. Then let's mark this as 


8 


Q That was the amount that Fidelio was paid for its 


9 Exhibit 26 here. 


9 


interest? 


1 (The Twinbrook document and the wire transfer 


10 


A Yes. 


11 document were marked Plaintiffs Exhibit Nos. 25 


11 


Q Thai was just on the land parcels, correct? 


12 and 26, respectively, for identification.) 


12 


A Yes. 




i: 


Q And- 


14 other sheet? 


14 


A But that's all of them. 


1 5 Hopefully, this 9540 coincides to the other 


16 


to - would have tel IZlccZjtcuI ? nlZ, 


17 MR.HADDAD: 1 believe it does. 


17 


correct? 


18 THE WITNESS: Yeah, it does. 


18 


A Yes. 


19 BY MR.HADDAD: 


19 


Q All right. 


20 Q But this other sheet was prepared -- 


20 


A So in place of this 381 up here we put in 740, 


21 A That- 


21 


and it would calculate what the new number would be. 


22 Q -back- 


22 


Q I see. 


1 A Right. 


! 


What is the status of the Reston International 


2 So I - now I can help you answer your question. 


2 


Ci nvi nience Center deal? 


3 This based upon - was based upon a value of the 


3 


A That is still under contract. I think we've gone 


4 land of, like, 381 ~ 


4 


firm on the contract; and 1 think the intended close date 


5 Q Okay. 


5 


is, like, November. 


6 A -up here at the top 


6 


Q Have any projections such as the one done for 


7 Q Uh-huh. 


7 


Spotswood been prepared by you or Buvermo for that 


8 A I think we sold it for roughly twice that, so we 


8 


particular - 


9 were very - 


9 


A Not- 


10 Q Okay. Let's take ~ 


10 


Q -transaction? 


11 A That would have doubled this number probably. 


11 


A -of any substance. 


12 Q I see. 


12 


It's an existing small convenience center that 


1 3 Let's take a look at Exhibit No. 26, please. Is 


13 


ultimately will be part of the land - the adjacent land. 


1 4 that approximately what it was sold for? 


14 


It's a land play just like everything else. It just has to 




15 


carry along with it. 


16 probably the number. 


16 


Q You said not of any -sorry -not of any 


17 Q It says under Originator to Beneficiary 


17 


particular substance? 


18 Information, "JBG Fund 5, purchase of Fidelio's interest in 


18 


A We may have done some projections based on the 


19 JBG-JER Twinbrook Metro, LLC." 


19 


existing revenue from the center. But that revenue will 


20 A Yes. So that's -I think that's probably the 


20 


stop fairly soon, and it will just be basically a 


21 right number. 


21 


land-carry income. The land itself will then be lumped 


22 Q So that was the amount that ~ 


22 


into the adjacent land parcel. 
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1 O Is that convenience center oin to be knocked 


1 list, to obtain from you. Okay? 


2 down? Is that ~ 


2 MR. SMITH: (Counsel moves head up and down. ) 


3 A We dont know yet, but it's likely. We bought it 


3 BY MR. HADDAD: 


4 for the land, not the convenience center. 


4 Q Just a few more questions here. 


5 Q I see. 




6 And the idea is to lump it into the other land 


6 Plaintiffs Exhibit No. 27 for identiftcation.) 


7 and build on all - 


7 BY MR. HADDAD: 


8 A Yes. 


8 Q Mr. Gardner, you've been handed what's been 


9 Q -that land combined? 


9 marked as Exhibit No. 27. Can you identify this document 


10 And what about Merchant's Fund? 


10 forme? 


11 A Merchants Fund is a -it's two properties that 


11 A Yes. 


12 we are working on closing with another development group. 


12 Q Okay. What is it? 


1 3 And they would, hopefully, close in the fairly near future, 


13 A This is a estimated current value of Fidelio 


14 if we can work out some of the details. We still - as we 


14 Properties assets as of year - December year end of 2003. 


1 5 speak, I think Laurey's working on that right now. 


15 Q Uh-huh. 


16 Q to sorry. You said Laurey? 


16 Is this generated every year, this form? 


17 A Laurey. 


17 A It's -in the past we have done it not every 


18 Q Oh, Laurey Millspaugh. 


1 8 year; but starting now, we will be doing these every year. 


1 9 Have you signed any commitment to invest in that 


19 Q Okay. So you'll be doing one at the conclusion 


20 particular - 


20 of December of 2006? 


21 A We have not 1 don't even think we've signed a 


21 A Yes. 


22 letter of intent vet We Lave o verbal agreement. 


22 Q Okay. 


1 AverbaUgreementinthisn.du.ry? 


1 A And, in fact, the number's likely to show up lor 


2 A We sometimes do that 


2 the option property and 1 1 720. That's what that 


3 Q 1 low much is Fidelio going to be investing in the 


3 calculation is for, for this purpose. 


4 Rcston International Convenience Center deal? 


4 Q Do you recall whether the calculations here or 


5 A I think it's on the 5- or $600,000 range. 


5 this spreadsheet was done for purposes of the buyout of 


6 Q So if s a small- 


6 Mr. Bonacci's interest? 


7 A Yes. 


7 A Yes. 


8 Q -deal? 


8 Q Is that why this one was done 1 ' 


9 What about Merchants Fund; what's the - 


9 A inat's why this one was done. 


10 A We're - 


10 Q Can you just tell a silly old lawyer like me what 


11 Q - anticipated -? Excuse me. - whaf s the 




12 anticipated investment amount? 


12 value. 


13 A About a million 2, a million 3. 






14 is- 


15 A Yes, we've done projections for that. 


15 Q Uh-huh. 


16 Q Okay. That's something that you maintain at the 


16 A - generally accepting accounting principles? 


17 office? 


17 If you keep your books on the basis of GAAP, what 


18 A Yes. 


18 you do is typically the investment you've made in the 


19 MR. HADDAD: Marc, to going - instead of 


1 9 property, less the capital you've returned, less 


2 stating it on the record and going through the exercise, 


20 depreciation, plus income. So it's an accounting measure. 


2 1 to going to just write you a letter of the various 


21 It basically keeps track of the money that's been 


2 2 documents that I've kept in my mind and written down on my 


2 2 invested in the - in the property - 
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- probably less than depreciation and less the 



4 through that next step, figu 

5 and coming down to Mr. B 

6 Q Do you have any ot 



1 required to keep their books on a GAAP basis. And at this 



A No, we didn't --we don't 1 
could find. 



3 a reflection of how much more valuable the property is now 

4 than what you paid for it if I sold it as of that date. 

5 Q Uh-huh. 

6 The calculation of the promote value for 16 A Not that 
17 Steve Bonacci on here, do you believe that this is 17 Q Okay, "i 

insistent with the FPEP agreement and the method of 18 1 have those. 



t that agreement. Soheandl went through each one of these 

I properties and valued it based on our judgment as to the 22 Q Who has tl 



5 Q 


Okay. And what i 


you. 


7 same 


Well, there are two 
s the office. 


home 


8 Q 


Uh-huh. 




9 


THE WITNESS: Andlpr 


10 


MR. SMITH: (Cou 


selm 


11 A 


It's anngardner, a-n 


n-g-a 


12 atVc 


zon.net. 




13 Q 


Okay. Do you use 




15 


By the way, I got my 


own 


16 home 


about three or four m 


onths 


17 Q 


Uh-huh. 




18 A 


-- and so I stopped 


jsing 






1 22 Q DuruiL h tt n d 
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1 com an use? When you did use it for company use? 


1 


And we'll read and sign. 




2 A Occasionally prior to that. 


2 


(At 6:56 p.m. the taking of the depositi 




3 Q So it would - 


3 


was concluded.) 




4 A Very rarely. 


4 






5 Q -have been up until about three months ago? 


!!■ 






6 A I think so. Or maybe a little longer, maybe six 


6 






7 months ago. 


7 






8 Q Okay. Mr. Walpole, he has served as the attorney 


8 






9 in the past -- 


9 






10 A Yes. 


10 






11 Q -for Buvermo Properties, Inc.? 


11 






12 A He has done some work for us, for Buvermo. 


12 






13 Q Okay. How do you know Forrest Walpole? Is he 


13 






1 4 somebody - 1 mean how did you sort of get in touch with 


14 

15 






16 A He and I are long-term - he and I went to 


1.6 






17 college together. 


17 






18 Q Okay. Do you know if he also represents Fidelio 


18 






19 Properties or has at any time? 


19 






20 A I believe he has. 


20 






21 MR. HADDAD: Okay. Let me take too minutes to 


21 






22 get my things together. I think fin pretty much done. 


22 




3 


1 (Whereupon, a briefrecess was taken) 


1 


' ' >v._ i. ..mined and read the foregoing 392 


2 MR. HADDAD: Mr. Gardner, I'm at this time done 


2 


pages and find the answers contained herein w 


th 


3 with any questioning. 


3 


the changes made by me, if any, to be true anc 




4 Now, I just wanted to state on the record that 


4 


correct. 




5 there are some documents that I did receive today and there 


5 






7 m ,T *ZtaH^ ^ ^ <0 reCdVe ' bUt Wh ' Ch 


? 6 






John Gardner 


8 And in all likelihood there will be no need to 


8 






9 continue this deposition, but I can't say that one way or 


9 






10 the other until I've had an opportunity to review those 


10 






11 documents. 


11 






1 2 And I may have some follow-up questions based on 


12 






1 3 those documents; so I'm just going to reserve at this time 


13 






14 the right to continue the deposition at a later date, if 


14 






1 5 that proves to be necessary, following my review of those 


16 






1 7 MR. SMITH: And I'm not agreeing or not agreeing 


17 






18 at this point. I'm just going to have to see what 


18 






19 documents we're talking about. 


19 






20 I know some of them weren't requested, so I'm not 


20 






2 1 sure you'd have the right to open up the deposition again. 


21 






2 2 But we'll cross that bridge when we come to it. 


22 
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2 I, Malynda D. Whiteley, the officer before whom the 

3 foregoing deposition was taken, do hereby certify that the 

4 witness whose testimony appears in the foregoing deposition 

6 was taken by me in stenotype and thereafter reduced to 

8 true record of the testimony given by said witness; that 1 

9 am neither counsel for, related to, nor employed by any of 

1 1 taken; and further, that I am not a relative or employee of 

12 any attorney or counsel employed by the parties hereto, nor 




Notary Public in and for the 
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